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PREFATORY NOTE 









It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 
The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer au- 
thorized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointd under the act of April 4, 1940 (5 
U.S. C. 1940 ed. 516a-e.)), only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of policy) deci- 
sions issued under one statute which expressly authorizes, but does not 
require the publications of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 


















such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seqg.), the Com- 
modity Exchange Act (7 U.S. C. 1940 ed. 1 et seq.), the Federal Seed 
Act (7 U. S. C. 1940 ed. 1551 et seg.) the Grain Standards Act (7 
U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U. S. C. 1940 ed. 181 et seqg.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration creatal by Executive Order No. 9069, February 23, 1942. 
(7 F. R. 1409.) 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 AD 472. It 
is unnecessary to cite the docket or decision number. Copies of 
monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 



















Communications relating to the “Agriculture Decisions” should be addressed 
to the Editor, I. J. Lowe, Attorney, Office of the Solicitor, United States 
Department of Agriculture, Washington, D. C. 
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(A. D. 243) 


In re THe Bett RAILROAD AND Stock Yarps Company, Respondent. P. & S. Doe. 
No. 1433. Decided August 21, 1942. 


DENIAL OF MOTION 


° 

Respondent moved to dismiss this proceeding or postpone further 
action in it during the present national emergency, alleging that 
respondent does not believe its rates are unreasonable, and that this 
is no time to disturb long-existing rate structures. In a brief filed 
in support of its motion, the respondent claims that it is within the 
Secretary’s discretion to dismiss the proceeding, that its rates are 
lower than those of its competitors and therefore not unreasonable, 
and that a lowering of its rates might upset the marketing system by 
bringing respondent the business of its competitors. The respondent 
proposed to enter into a stipulation restricting its charges for feed if 
its motion should be granted. The Agricultural Marketing Adminis- 
tration, in an answer and brief, resisted the motion on the basis that 
there are no facts in the record which would: justify granting it, but 
only respondent’s allegations. 

The examiner denied the motion, but after respondent filed a re- 
quest that it be argued before the Secretary, the examiner certified the 
matter to the Secretary, pursuant to the rules of practice. Oral 
argument was granted, and I heard the parties on the motion on 
August 10, 1942. 

Respondent argued that its charges, of which its patrons had not 
complained, were lower than those of its competitors, although an 
application of the formula applied by the Secretary in a certain other 
rate proceedings would call for a reduction of the rates. It hoped to 
avoid a full hearing so that the Department and the respondent could 
devote full time to the vital war effort. It asked dismissal or post- 
ponement of the proceeding. If this could not be done, it requested 
that Department representatives be authorized to try to work out a 
satisfactory schedule of rates with it. 

The Department argued that, as it is the Secretary’s duty to change 
unreasonable rates, dismissal of this proceeding would be the equiva- 
lent of finding that respondent’s present rates are reasonable and need 
not-be changed, without the full hearing required for the protection 
of both shippers and stockyards. The decision in P&S Docket 1404, 
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Secretary v. Norfczlk Horse and Mule Commission Sales Company 
(A. D. 129), was cited to show that comparative rates of competitors 
areimmaterial. It was »ointed out that the rules of practice prescribe 
a method for stipulating uadisputed facts, but that only facts can be 
stipulated. It was pointed out also that conclusions to be drawn 
from those facts, such as the reasonableness of a rate schedule, cannot 
be agreed upon finally by the Department’s representatives and the 
respondent, but can only be recommended to the Secretary. 

The questions raised by the pleadings and argument seem to be 
dismissal of the proceeding, postponement during the war, and stipu- 
lations to eliminate undisputed matters. 

Respondent’s own statement that application of the formula ap- 
plied by the Secretary in other rate proceedings would lower its 
rates is sufficient indication that an investigation should be made 
to see whether the rates are unreasonably high. The proceeding, 
therefore, is not dismissed. 

Congress has charged the Secretary of Agriculture with the ad- 
ministration and enforcement of the Packers and Stockyards Act, 
1921. Of course, the national emergency has a bearing upon the 
exercise of discretion by administrative officers of the Government, 
but it cannot be assumed, without direct action by Congress, that 
statutes are repealed or their enforcement suspended for the duration. 
Consequently, this proceeding is not postponed. 

If major facts are not in dispute, there should be little difficulty 
in reaching agreements or stipulations as to what the facts are. If 
any facts cannot be agreed upon, a short oral hearing can be held at 
which only those issues in dispute need be considered. The ex- 
aminer is authorized by section 202.15 of the rules of practice to try 
to eliminate, before the oral hearing, undisputed matters. It is also 
within his power, at any stage of the hearing, to save time and record 
by excluding everything repetitious or not bearing upon matters 
directly in issue. If the parties will cooperate with him, and are 
in agreement upon most of the facts involved, as alleged, we should 


anticipate no such lengthy hearing as results when every detail 
offered by one party is vigorously opposed by the other, and no 


agreement is attempted. 
The proceeding should go forward in accordance with prescribed 
rules. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 





PACKERS AND STOCKYARDS ACT, 1921 
(A. D. 244) 


AVON WESTERN CoRPORATION, Complainant, v. MAzER LivE PoULTkRY CORPORATION, 
Respondent. P. & 8S. Doc. No. 1513. Decided November 2, 1942. 


PROCEEDINGS 


The complainant, Avon Western Corporation, filed a complaint on 
July 22, 1942, in this proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 1940 ed. 181), alleging that the 
respondent, Mazer Live Poultry Corporation, has failed to pay for 
live poultry purchased on June 10, 1942, in the sum of $542.57, and 
on June 11 in the sum of $283.92, or a total of 3826.49. 

A copy of the complaint was served upon the respondent, as evi- 
denced by a registry return receipt dated August 5, 1942. The re- 


spondent, however, failed to file an answer to the complaint. Under 


the rules of practice governing proceedings under the act, such failure 
on the part of the respondent constitutes a waiver of hearing on the 
facts and is deemed to be an admission of the allegations of the 
complaint (9 CFR 202.41 (c); 6 F. R. 3144). 


FINDINGS OF FACT 


1. (a) New York, New York, and (b) the 60th Street, New York 
Central railroad yards and the West Washington Market, New York, 
New York, were designated, respectively, as a city and markets com- 
ing within the meaning of Title V of the Packers and Stockyards Act 
by an order of the Acting Secretary dated October 8, 1935, effective 
November 25, 1935, 

2. The complainant, Avon Western Corporation, of 13-15 Thir- 
teenth Avenue, West Washington Market, New York, New York, is 
a licensee under the act and is engaged in the business of buying and 
selling live poultry at designated markets within the City of New 
York, New York. 

3. The respondent, Mazer Live Poultry Corporation, of 1426 39th 
Street, Brooklyn, New York, was, during the times mentioned herein, 
n licensee under the act and was engaged in the business of buying 
and selling live poultry at designated markets within the City of New 
New York, New York. 

4. On June 10, 1942, the complainant sold to the respondent at New 
York, New York, live poultry weighing 2359 pounds at 23 cents per 
pound, or $542.57; and on June 11, 1942, live poultry weighing 1183 
pounds at 24 cents per pound, or $283.92, or a total sum of $826.49, 
This poultry was sold at the West Washington Market and the New 
York Central 60th Street yards, duly designated markets within the 
City of New York, New York, on a-weekly cash basis and the re- 
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spondent has failed, without just cause, to pay for the same in accord- 


ance with the terms of sale. 
5. The complaint was filed on July 22, 1942, which was within the 
90 days’ statutory period allowed under the act for the filing of 


claims for reparation. 
CONCLUSIONS 


It is concluded that the failure of the respondent to pay for the live 
poultry in accordance with the contract of purchase, without just 
cause, constitutes an unjust, unreasonable, and discriminatory practice 
and is in violation of the Packers and Stockyards Act. Accordingly, 
reparation should be awarded in favor of the complainant and against 
the respondent in the sum of $826.49, with interest at the rate of 5 
percent per annum from June 11, 1942, until paid. 


ORDER 


Ir Is Orverep that the respondent, Mazer Live Poultry Corporation, 
pay to the complainant, Avon Western Corporation, within 30 days 
from the date hereof, as reparation, $826.49 with interest thereon at 
the rate of 5 percent per annum from June 11, 1942, until paid. 

Ir Is Furruer Orverep that a copy hereof shall be served upon the 
parties by registered mail or in person. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 245) 


In re F. C. PARKER, Sr., ET av., Respondents. P. & §. Doc. No. 1506. Decided 
November 4, 1942. 


ORDER OF DISMISSAL 


Since the date of the issuance of the order of inquiry in this docket, 
notice has been given by the Assistant Secretary of Agriculture to the 
Statesboro Livestock Commission Company, Statesboro, Georgia, and 
to the public, as required by the Packers and Stockyards Act, that 
the Statesboro Livestock Commission Company, Statesboro, Georgia, 
is no longer being operated as a stockyard within the meaning of that 
term as it is defined in the act. Therefore, upon request of the Agri- 
cultural Marketing Administration, the order of inquiry, issued in this 
docket on August 3, 1942, instituting a proceeding to determine the 
reasonableness and lawfulness of all rates and charges of the States- 
boro Livestock Commission Company, is dismissed. 
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A copy of this order shall be served upon the respondents by regis- 
tered mail, and it shall become effective 5 days from and after the 
date hereof. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 246) 


In re WyYcKoFF POULTRY CORPORATION, Respondent. P. & S. Doe. No. 1866. 
: ] E 
Decided November 4, 1942. 


SUPPLEMENTAL ORDER 


On December 29, 1941, an order was entered revoking the license 
of Wyckoff Poultry Corporation, the respondent, under the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), but it was 
provided that the revocation would be held in abeyance if respondent 
should so request and should consent to the issuance of a supplemental 
order, without further hearing, making the revocation effective 
should a later official audit disclose that respondent’s financial con- 
dition fell below that required. Respondent duly filed such request 
and consent, and the revocation has been held in abeyance. 

An official audit of respondent’s records, a report of which appears 
in the file, shows, and it is found, that on August 3, 1942, respondent’s 
adjusted current liabilities exceeded its adjusted current assets by 
$443.74. It is also found that respondent has not posted a satisfac- 
tory surety bond or its equivalent. 

Therefore, it is ordered that the revocation of respondent’s license 
provided in the order of December 29, 1941, shall be no longer held 
in abeyance but shall become effective 20 days after the date of this 
order, and that a copy hereof shall be served on respondent by 
registered mail or in person. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 247) 


Sam Corr & Son, Complainant, v. James J. Berarr, Inc., Respondent. P. & S. 
Doe. No. 1512. Decided November 9, 1942. 


ORDER REOPENING PROCEEDING 


On September 8, 1942, a default reparation’order was issued m 
this proceeding on the basis that respondent had not filed an answer 
to the complaint within the time allowed (1 AD —). On September 
17, this. was served on respondent, which on September 24 filed with 
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the Hearing Clerk a motion to set it aside. Respondent alleges that 
the New York office of the Agricultural Marketing Administration 
served a copy of the formal complaint on respondent on May 22, 1942, 
and that on May 26 respondent filed an answer with the New York 
office. It is further alleged that on August 4, 1942, respondent wrote 
the Washington office of the Agricultural Marketing Administration 
that it desired to have its original answer considered as an answer 
to the formal complaint which was served upon it by the Washington 
office on July 15. Respondent claims that its answer filed in New 
York in May should be considered an answer to the complaint, and 
that its letter sent to Washington in August was sufficient to pre- 
vent ifs being in default after service of the complaint from Wash- 
ington. It asks that the September 8 order be set aside and that it 
be granted the oral hearing requested in its letter of August 4. 

The record shows that the letter of August 4 was received by the 
Agricultural Marketing Administration on August 5, but through 
some delay did not reach the Packers and Stockyards Division until 
September 4, 1942. Since the rules of practice require that the answer 
be filed with the Administrator of the Agricultural Marketing Ad- 
ministration (9 CFR 202.41; 6 F. R. 3144, 7 F. R. 2963), the failure 
of this letter promptly to reach the Packers and Stockyards Division 
will not be held against respondent, and it will be considered as having 
been filed on August 5. Towever, as the complaint served by the 
Washington office was received by respondent on July 15, it is apparent 
that this letter was not filed within the 20 days allowed by the rules 
for filing an answer. 

The record does not contain the report of the Administrator men- 
tioned in section 202.40 of the rules of practice (9 CFR 202.40; 6 F. R. 
2144, 7 F. R. 2963), and so does not now support respondent’s allega- 
tions of what occurred in May. 

If the facts are, as alleged by respondent, that it was the formal 
complaint which was served in My, and that it filed an answer thereto 
within 20 days, respondent should not be held to have been in default. 
It seems, therefore, that the prior order entered in this proceeding 
should be set aside until the record can be made to show the entire 
proceedings had in this matter. It would be desirable for the Admin- 
istrator to file and serve upon the parties the report of investigation 
mentioned in section 202.40, If, after this has been done, the record 
shows that respondent was not in default, further proceedings should 
be had in accordance with applicable rules. 

Ir Is Tuererore Orperep that the order issued herein on September 
8, 1942, is set aside. If the Administrator files, within 20 days, the re- 
port of investigation mentioned above, this proceeding shall proceed 
as the facts and proceedings then shown by the record require. If 
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such report has not been filed within 20 days, then the parties shall be 
so advised by the examiner assigned to this proceeding, the respondent 
shall be allowed 20 days in which to answer the complaint, and the 
proceeding shall continue from there on in accordance with the rules 
of practice. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 248) 


Cc. H. Acker, doing business as C. H. Acker & Co. et al., Petitioners. TP. & S. Doe. 
No. 402. Decided November 20, 1942. 


ORDER OF DISMISSAL 


Pursuant to a stipulation executed by the members of the Chicago 
Live Stock Exchange through their president, the Assistant Secretary 
of Agriculture, by an order dated June 28, 1941, granted the petitioners 
a temporary increase in commission rates to be effective for a trial 
period beginning July 1, 1941, and ending June 30, 1942. On June 30, 
1942, a consent order was entered whereby the trial period was ex- 
tended to December 31, 1942. 

On May 14, 1942, the members of the Chicago Live Stock Exchange 
through their officers filed a petition seeknig a further increase in 
commission rates. The petitioners allege that the rates established 
by the order of June 28, 1941, were based upon conditions existing 
some time prior thereto, and that, due to the rising costs of living, 
wages have been increased. It is claimed that the same conditions 
which made an increase in the wages and salaries of employees neces- 


sary have also brought about increases in the costs of living for the 
owners of the business. There are attached to the petition exhibits 
containing comparative pay rolls of 47 of the petitioning market 


agencies. Each statement shows the monthly rates of pay on January 
1, 1941, and the total yearly pay roll for the year based upon such 
rates of pay. Similar statements are shown with respect to their rates 
of pay on January 1, 1942, with the exception that for several firms 
the statements are as of a later date. From this comparative state- 
ment, the petitioners reached the conclusion that the annual increases 
in wages.of employees will be $78,211.02, and that a proportional al- 
léwance for owners will produce a figure of $34,818. They also claim 
increases in expenses amounting to $1,711.12 on account of increased 
bond premiums and $3,877.42 on account of increased costs of sta- 
tionery and supplies. The petitioners further allege that the increase 
m the value of livestock has increased the value of the service to the 
users. Their prayer is for “714 cents per head increase on all cattle.” 
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On June 18, 1942, the Agricultural Marketing Administration, by 
its counsel, filed a motion to dismiss the petition on the following 
grounds: 

1. The petitioners failed to allege that the existing rates then in 
effect were unreasonable. 

2. The petitioners failed to show clearly or with sufficient par- 
ticularity reasons or conditions which, if true, would warrant the 
reopening of the proceeding. 

3. The petitioners have failed to allege facts or set forth informa- 
tion relative to material and important factors which are essential 
and necessary to a determination of the reasonableness of the peti- 
tioners’ request for an increase. 

A copy of the motion was served upon the petitioners who filed 
an amended petition on June 25, 1942, in which they allege, in sub- 
stance, that (1) existing rates are unreasonably low, (2) by reason 
of increases in the costs of operation, the petitioners can not carry 
on with reasonable efficiency,.and (3) since this docket closed with 
the oral argument on April 9, 1941, the petitioners have encountered 
increased costs of operation amounting to $125,000 annually. With 
the amendment to the petition, the petitioners filed an answer to the 
motion to dismiss in which they state that “The spirit and in fact 
the essence of the petition is that the present rates are unreasonably 
low per se,” and urge that the motion to dismiss be denied. 

The petitioners have asked for an opportunity to argue orally the 
merits of the motion, in the event that the Agricultural Marketing 
Administration should still contend that the petition should be dis- 
missed. The petitioners have set forth no reason why oral argument 
on the motion should be had and on the issues raised it does not 
appear that oral argument is necessary in order to enable a fair dis- 
position to be made, especially, in view of the fact that the petitioners 
have answered the motion and made argument thereon in writing. 
The request for an opportunity to argue orally on the motion is, 
therefore, denied. 

In order to warrant a reopening of this proceeding, it is incum- 
bent upon the petitioners, in conformity with the principles enun- 
ciated by the Secretary in prior orders entered in this docket, to 
allege facts and to set forth information designed to show that, be- 
cause of changed conditions, the unit revenues producible under 
the existing rates are insufficient to cover all costs reasonably in- 
curred in connection with the rendition of the service, plus a reason- 
able profit. The petition does not raise or meet that issue. 

It is concluded, therefore, that the petitioners have failed to make 
such a showing as to warrant a reopening of this proceeding, and 
that the motion to dismiss should be granted. 
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4 


ORDER 


Ir Is Orperep that the petition filed by the petitioners on May 14, 
1942, as amended on June 25, 1942, be, and it hereby is, dismissed. 

Iv Is FurtHer Orperen that a copy of this order be served, by regis- 
tered mail, upon the Chicago Live Stock Exchange, Union Stock 
Yards, Chicago, Illinois. 

Tr Is Furtuer Orprrep that this order shall become effective fifteen 
days from date hereof. 

Grover B, Hin 
Assistant Secretary of Agriculture 


—<$<$$<————_ 


(A. D. 249) 


In re D. R. Brown AND WALTER CoFF, partners, doing business as BrowN-CoFr 
Live Stock CoMMISSION CoMPANY, et al., MARKET AGENCIES. P. & S. Doc. No. 
3808. Decided November 27, 1942. 


ORDER VACATING ORDER OF MODIFICATION AND REINSTATING 
ORIGINAL ORDER 


On July 25, 1931, an order was entered by the Acting Secretary of 
Agriculture under the provisions of the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 1940 ed. 181), prescribing maximum 
reasonable rates and charges for the services of the market agencies 
of selling and buying livestock on commission at the Sioux City Stock 
Yards, Sioux City, Iowa. 

Pursuant to a petition filed by the market agencies and a stipulation 
entered into by them, the Secretary of Agriculture on November 19, 
1937, issued an order providing for a temporary modification of the 
maximum rates and charges theretofore prescribed under the order of 
July 25,1931. Under the stipulation, the market agencies entered into 
the following agreement: 

“NOW, THEREFORE, THE PETITIONERS AGREE that if a modifi- 
cation of the order is granted it will be for the period from November 
15, 1937, to and including May 31, 19388, and for such time thereafter 
as the Secretary may need for the consideration of the reports herein 
required, and that thereafter the Secretary may, without further hearing, 
make such further modifications of the order as he deems proper in the 
circumstances with the understanding, however, that né reduction will 
be made below the rates and charges fixed by said order of July 25, 
1931, without petitioners’ consent, except after a hearing pursuant to 
the Packers and Stockyards Act, 1921;”. 

Under the terms of the stipulation, the modification was to continue 
in effect for the period from November 15, 1937, to and including May 
31, 1938, and for such time thereafter as the Secretary might need to 
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consider the quarterly reports which the market agencies agreed to 





submit. 

Upon consideration of the quarterly reports which have been sub- 
mitted by the market agencies, it is concluded that there no longer 
exists any reason for the continuance of the rates granted in the order 
of November 19, 1937. 

Now, THererore, pursuant to the terms of the stipulation herein- 
hefore set forth, 

Ir Is Orverep that the order of modification entered in this docket 
on November 19, 1937, is vacated and set aside, and that the order of 
July 25, 1931, prescribing maximum reasonable rates and charges for 
selling and buying livestock on commission at the Sioux City Stock 
Yards, Sioux City, Iowa is reinstated. 

Ir Is Furtruer Orverep that each market agency registered with the 
Secretary of Agriculture to buy and/or sell livestock on commission 
at the Sioux City Stock Yards, Sioux City, Iowa, shall, after the 
effective date hereof, cease and desist from demanding or collecting 
for any stockyard service the rate or charge shown therefor in the 
schedule of rates and charges now on file with the Secretary of 
Agriculture. 

Ir-Is Furruer Orperep that on and after the effective date hereof, 
no market agency registered with the Secretary of Agriculture to 
buy and/or sell livestock on commission at the Sioux City Stock 
Yards, Sioux City, Iowa, shall publish, demand, or collect any rate 
or charge for the furnishing of any stockyard service in excess of the 
rate or charge set forth in the order of July 25, 1931. 

Ir Is Furruer Orperep that at least 10 days prior to the effective 
date of this order each market agency registered with the Secretary 
of Agriculture to buy and/or sell livestock on commission at the 
Sioux City Stock Yards, Sioux City, Iowa, shall publish, give notice 
of, and file with the Secretary of Agriculture, in accordance with the 
provisions of the Packers and Stockyards Act and the regulations 
promulgated thereunder, a tariff showing all rates and charges for 
the stockyard services furnished by such market agencies at the Sioux 
City Stock Yards, Sioux City, Iowa, and all rules and regulations 
changing, affecting, or determining such rates or charges, and that 
no rate or charge so shown for any stockyard service shall be in excess 
of the rate or charge set forth in the order of July 25, 1931. 

Ir Is Furruer Orprrep that this order shall become effective 20 
days after the date of the signing of this order. 

Ir Is Furruer Orverep that a copy of this order shall be served by 
registered mail upon the market agencies referred to above. 

Grover B. Hin 


Assistant Secretary of Agriculture 











A. D. 250 PACKERS AND STOCKYARDS ACT, 1921 677 
(A. D. 250) 


In the Matter of Sioux Crry Srock YArps Company. P. & S. Doe. No. 425. 
Decided November 27, 1942. 


ORDER OF MODIFICATION 


Pursuant to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), the Secretary of Agriculture on 
December 13, 1934, issued an order prescribing reasonable rates and 
charges for stockyard services rendered by the respondent. 

On August 15, 1935, the Secretary issued an order modifying the 
rates and charges prescribed in the order of December 13, 1934. 

On November 6, 1957, the Secretary of Agriculture issued an order 
further modifying the rates and charges prescribed in the order of 
December 13, 1934, as modified by the order of August 15, 1935. The 
rates prescribed by the order of November 6, 1937, have continued in 
effect to the present date. 

An audit and analysis have been made of respondent’s books and 
records covering its operations for the years 1935 to 1941, both in- 
elusive. The audit disclosed that for this period the respondent, 
after the payment of reasonable operating expenses, including Federal 
income taxes, earned an average rate of return or approximately 7.19 
percent on the fair value of the used and useful property as found in 
the order. The audit also shows that during the four calendar years 
which have elapsed since the modification of November 6, 1937, be- 
came effective, the respondent, after payment of reasonable operating 
expenses, including Federal income taxes, earned 8.15 percent of the 
fair value of the used and useful property as found in the order. 

In addition, an analysis of monthly reports filed by the respondent, 
covering its operations for the first nine months of its fiscal year, 
which ends October 31, 1942, shows that respondent’s earnings during 
that period have been at the rate of approximately 9.7 percent of the 
fair value of the used and useful property as found in the order. 

The respondent claims that effective on or about September 1, 1942, 
it consummated a wage agreement with certain of its employees which 
will result in an increase in respondent’s operating expenses during 
its next fiscal year of appreximately $25 000. 

In its petition on which the order of November 6, 1937, was based, 
the respondent agreed that the Secretary could, without further hear- 
ing, order reductions of respondent’s rates and charges for services 
rendered by respondent at its stockyard, from time to time, whenever 
the Secretary found, after such investigation as was deemed proper in 
the circumstances, that such reductions were warranted, with the 
understanding, however, that no reduction would be made below the 
rates and charges fixed by the order of December 13, 1934, without 
respondent’s consent, except after a hearing, pursuant to the Packers 
and Stockyards Act, 1921. The respondent further agreed to submit 


z 
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not later than the 10th day of each month an itemized statement of 
revenues and expenses of the preceding month, including details as to 
the volume of livestock receipts handled and quantities of feed and 
bedding sold and agreed to notify the Secretary of any change or 
changes in the scale of wages and salaries paid to respondent’s em- 
ployees and officials. 

On consideration of all the facts disclosed by the audit and analysis 
of respondent’s books and records covering its operations for the years 
1935 to 1941, both inclusive, together with a consideration and analysis 
of the monthly reports submitted by respondent under-the provisions 
of the order of November 6, 1937, and of the prospectiv e increase in 
wages of its employees claimed by respondent it is concluded that the 
rates and charges for services provided in the order of modification 
of November 6, 1937, are unreasonably high and, therefore, that such 
rates and charges should be reduced by a further order of modification. 


ORDER 


Ir Is Heresy Orperen that, at least 10 days prior to the 20th day 
from the date of this order, the respondent file and publish a sche dule 
containing the following rates and charges for its services to be effec- 
tive on the 20th day from the date of this order to continue in effect 
until further order of the Secretary: 


YARDAGE 
Sheep Horses 
and and 
Received by vehicle or on Cattle Calves Hogs Goats Mules 
foot_ 43¢ 28¢ 15¢ 10¢ 50¢ 
Received by rail___ : 35¢ 23¢ 12¢ 7¢ 


Resold or reweighed for pur- 
/o¢ 6¢ 3l46¢ 


poses of sale____- Shaved 4 
J Yee 6¢ 34¢ 


vot 111 
Shipments direct to packers_ 11} 


a 
7} 


FrEeD AND BeppING 
Prairie Hay—Current market price f. o. b. stockyards, plus 55¢ per ewt. 
Alfalfa—Current market price f. o. b. stockyards, plus 55¢ per ewt. 
Corn—Current market price f. 0. b. stockyards, plus 40¢ per bu. 
Oats—Current market price f. 0. b. stockyards, plus 25¢ per bu. 
Bedding (Hay or straw)—Current market price f. 0. b. stockyards, plus 
35¢ per bale. 

The charges made for the above by respondent shall be divisible by 
five and respondent shall amend said charges when the margin between 
the cost and sales price of feed and bedding varies $.05 from the 
margin as specified above. 

Ir Is FurrnHer Orperep that a copy of this order be served by 
registered mail upon the respondent. 

Grover B. Hiti 
Assistant Secretary of Agriculture 


CONSENT DISMISSALS 


A. D. 251. Untirep Povurtry-& Eco Co., Inc., Complainant, v. C. & J. Prskosn, INc., 
Respondent, P. & S. Doc. No, 1498. November 12, 1942. 
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(A. D. 252) 


In re JAMES STEIN CompANy, Respondent. P. A. C. A. Doe. No. 4210. Decided 
November 2, 1942. 


PROCEEDINGS 


The complaint in this proceeding, dated July 29, 1942, signed by 
W. G. Meal, Chief, Fruit and Vegetable Branch of the Agricultural 
Marketing Administration, charging the respondent with having 
violated the Perishable Agricultural Commodities Act, 1930, as 
amended, (7 U. S. C. 1940 ed. 4992), was served upon the respondent 
by registered mail on August 17, 1942. On August 26, 1942, an 
answer was filed for and on behalf of the respondent by Samuel L. 
Einhorn, 12 South 12th Street, Philadelphia, Pennsylvania, attorney 
for the respondent. 

Thereafter, on October 3, 1942, pursuant to section 47.5 of the rules 
of practice (7 CFR 47.5; 6 F. R. 3502) the respondent filed a request, 
stipulation, and consent signed for the corporate respondent by James 
Stein, president, and by S. L. Einhorn, attorney for the respondent, 
and dated October 2, 1942, in which the respondent admits the facts 
alleged in the complaint, waives its right to present any further testi- 
mony or evidence in the proceeding, and consents to the entry of an 


order by the Secretary of Agriculture, or other duly authorized per- 


son, suspending its license under the Perishable Agricultural Com- 
modities Act, 1930, as amended, for a period of 90 days, and providing 
that the 90 days’ suspension shall be held in abeyance for a period of 
three years, subject to being made effective within that period by 
supplemental order immediately and without further hearing, if the 
Secretary of Agriculture shall have reason to believe that the re- 
spondent has again violated any of the provisions of the act or the 
regulations promulgated thereunder. 

The respondent, in this document, further agrees to pay the ship- 
pers such sums as are shown to be owing to shippers by an audit to be 
made of the respondent’s 1939-40 consignment business. The audit 
is to be made by a reliable auditor at the respondent’s expense and 
the audit and records of payments made, as a result thereof, are to be 
made available for inspection by representatives of the Agricultural 
Marketing Administration. It is agreed and consented to by the 
respondent that any order entered may provide for compliance by the 
respondent with the terms of this agreement and that the 90 day sus- 
pension may be made effective by supplemental order without hearing 
if the respondent fails to fulfill the terms of this agreement. It is 
further agreed and consented to by the respondent that the order 
entered pursuant to this consent may provide for the publication of 
the facts and circumstances of the violations set forth in the complaint. 
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Therefore, this proceeding is disposed of pursuant to the provisions 
of section 47.5(b) of the rules of practice on the basis of a record 
composed of the complaint and the stipulation and agreement 
consenting to the order. 


FINDINGS OF FACT 


1. The respondent, James Stein Company, is a corporation whose 
post office address is 225 Commercial Street, Portland, Maine. 

2. The respondent was issued licensed No. 37592, dated December 
11, 1935, under the Perishable Agricultural Commodities Act of 1930 
as a dealer, commission merchant, and/or broker. Said license was 
renewed six times and will automatically terminate on December 11, 
1942, unless revoked or renewed, according to the provisions of the act. 

3. On November 23, 1938, Rich Brothers of Cape Elizabeth, Maine, 
and the respondent entered into a contract under which Rich Brothers 
were to consign to the respondent, for sale for their account, perishable 
agricultural commodities thereafter grown by them. 

4. In accordance with the terms of the contract, Rich Brothers, 
during the season of 1939 and continuing through 1940 and into Janu- 
ary 1941, consigned to the respondent, to be sold for their account, 
lettuce, cabbage, carrots, strawberries and other fruits and vegetables. 

5. The said commédities were forwarded by the respondent in inter- 
state commerce to Boston, Massachusetts, or elsewhere in such com- 
merce, on consignment to commission merchants, or sold to dealers, or 
to its agent, Saul Steinberg, Boston, Massachusetts, for disposition. 

6. Between January 15 and 20, 1941, respondent rendered an ac- 
counting to Rich Brothers on shipments received during the period 
July 2, 1939 and March 13, 1940, followed two or three weeks later by 
en accounting on shipments received during the period July 1, 1940 
and January 7, 1941, said accountings evidencing gross sales aggre- 
gating $13,599.83. 


(. 
covered 149 lots of produce and purported to be complete accountings 


Said accountings evidencing gross sales aggregating $13,599.83 


for all said shipments received from Rich Brothers. 

8. Thereafter, Rich Brothers caused a private investigation to be 
made of the accountings rendered by respondent. This investigation 
disclosed errors and the respondent was requested to submit corrected 
accountings. 

9. On April 15, 1941, respondent rendered a second or new account- 


ing to Rich Brothers, evidencing gross proceeds aggregating $17,050.08 


and covering 177 lots of produce. 

10. The first or original accountings were incorrect in that they 
understated the gross amount received from the disposition of Rich 
Brother’s produce by $3,451.05, due to understatements of gross sales 





A. D.252. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 681 


prices, to understatements as to weights of certain shipments of squash, 
and to omissions of certain proceeds. 

11. On August 10, 1939, respondent received from George Bowen, 
New Gloucester, Maine, 78 packages of green beans to be sold for the 
account of George Bowen. Said shipment was forwarded by respond- 
ent, in interstate commerce, to Mason W. Alger, Boston, Massachusetts, 
to be sold for the respondent’s account. After deducting 10° com- 
mission for handling said shipment, Mason W. Alger paid respondent 
net proceeds of $70.20 and, thereafter, respondent rendered an account- 
ing to George Bowen, evidencing sale of the lot for $53.20, which is 
$17 less than the amount received. 

12. On August 10, 1939, respondent received 10 additional packages 
of green beans to be sold for the account of George Bowen, New 
Gloucester, Maine. Said shipments was forwarded to Boston, Massa- 
chusetts, and sold there for $9, as evidenced by records maintained 
by Saul Steinberg, respondent’s agent. 

13. In accounting to George Bowen, New Gloucester, Maine, re- 
spondent reported the sale of said 10 packages of green beans for $7, 
which is $2 less than the amount received. 

14. On October 25, 1939, George H. Douglass, Scarboro, Maine, 
consigned to respondent to be sold for his account one load of squash. 
On October 25, 1939, respondent sold said load of squash to the First 
National Stores, Boston, Massachusetts, as 19,468 pounds at $15 per 
ton, or for the total price of $146.01, and made shipment to the buyer 
by truck, in interstate commerce. Respondent rendered the buyer an 
invoice dated October 25, 1939, for 19,468 pounds squash at $15 per 
ton or for the total price of $146.01 which the buyer paid. 

15. On November 13, 1939, respondent rendered an accounting to 
said George H. Douglass, evidencing the sale of 8.23 tons (approxi- 
mately 16,468 pounds) squash at $12 per ton, or for the gross amount 
of $98.76, which is $47.25 less than the amount received. 

16..On November 5, 1939, A. E. Harmon of Scarboro, Maine, con- 
signed to respondent, to be sold for his account, one load of squash. 
On November 5, 1939, respondent sold said load of squash to the 
First National Stores, Boston, Massachusetts, as 13,783 pounds at 
$15 per ton or for a total of $103.35, and made shipment to the buyer 


by truck, in interstate commerce. Respondent rendered the buyer an 
invoice dated November 5, 1939 for 13,783 pounds squash at $15 per 
ton or for the total price of $103.35 which the buyer paid. 

17. On November 13, 1939, respondent rendered an account sales 
to A. E. Harmon evidencing the sale of 11,783 pounds of squash at 
$12 per ton or for the gross amount of $70.68, which is $32.67 less 


than the amount received. 
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18. On November 16, 1939, T. J. Conley, South Portland, Maine, 
consigned to the respondent to be sold for his account, one load of 
250 bags of squash. On November 16, 1939, respondent sold said load 
of squash to the First National Stores, Boston, Massachusetts, as 
250 bags of squash weighing 13,467 pounds at $16 per ton, or for 
a total of $107.74, and made shipment to the buyer by truck, in inter- 
state commerce. Respondent rendered the buyer an invoice dated 
November 16, 1939 for 250 bags of squash weighing 13,467 pounds 
squash at $16 per ton or for the total price ef $107.74, which the buyer 
paid. 

19. On November 23, 1939, respondent rendered account sales to 
T. J. Conley, evidencing the sale of 11,467 pounds of squash in 250 
bags at $12 per ton or for the gross amount of $68.76, which is $38.98 
less than the amount received. 

20. During the fall of 1939, Guy H. Stevens, Scarboro, Maine, con- 
signed to respondent, to be sold for his account, his crop of Blue 
Hubbard squash. On February 23, 1940, respondent shipped 1,373 
pounds of said:squash by truck, in interstate commerce, to the A. Scalia 
Company, Boston, Massachusetts, to be sold for its account. On Feb- 
ruary 27, 1940, the A. Scalia Company rendered an accounting to 
respondent, evidencing the sale of 1,373 pounds of squash at 214 cents 
per pound or for the gross amount of $34.33. 

21. On March 6, 1940, respondent rendered an accounting to Guy H. 
Stevens, evidencing the sale of said 1,373 pounds of squash at 2 cents 
per pound or for the gross amount of $27.46, which is $6.87 less than 
the gross amount reported by the A. Scalia Company. 

22. On February 24, 1940, respondent shipped 2,280 pounds of said 
squash by truck, in interstate commerce, to the A. Scalia Company, 
Boston, Massachusetts, to be sold for its account. On February 27, 
1940, the A. Scalia Company rendered an accounting to respondent, 
evidencing the sale of 640 pounds of squash at 214 cents per pound, 
gross $16, and 1,640 pounds of squash at 1 cent per pound, gross $16.40. 

23. On March 6, 1940, respondent rendered an accounting to Guy H. 
Stevens, showing correctly the handling of 1,640 pounds of squash 
at Boston, Massachusetts, but evidencing the sale of 640 pounds of said 
commodity at 2 cents per pound or for the gross amount of $12.80 
which is $3.20 less than the gross reported by the A. Scalia Company. 

24. On November 17, 1939, in the course of interstate commerce, 
respondent received at Portland, Maine, car FGE 33839, containing 195 
or 196 barrels of sweet potatoes, shipped by Harry Mears, Pocomoke 
City, Maryland. As shown by a statement in respondent’s sales 
tickets for December 7, 1939, respondent claimed from Harry Mears 
the sum of $17.30 for reconditioning and the sum of $50.40 for shrink- 
age of 24 barrels of sweet potatoes from said car, and on December 
31, 1939, Harry Mears paid respondent’s claim of $67.70 in full. As 
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indicated by the respondent’s stock sheets, the respondent sold 191 
or more barrels of sweet potatoes from the said carlot and it did not 
incur the claimed reconditioning expense or shrinkage. 

25. The respondent’s records at Portland, Maine, were inadequate 
for the reasons: (a) records of produce received were incomplete; 
(b) in some instances, records were lacking of sales made or account- 
ings received on produce handled for the account of Maine growers 
and disposed of by respondent in interstate commerce; (c) in general, 
sales tickets were not identified by lot numbers or other identification 
marks to identify produce from any particular lot; (d) records as to 
reconditioning, shrinkage, and dumping were not maintained. 


CONCLUSIONS 


It is concluded that the respondent’s failures truly and correctly 
to account in respect to transactions in perishable agricultural com- 
modities handled in the course of interstate commerce constituted 
violations of section 2 of the act; that the respondent made false and 
misleading statements in respect to a transaction involving a perish- 
able agricultural commodity received in interstate commerce and 
failed to keep such accounts, records, and memoranda, as fully and 
correctly disclosed all transactions involved in its business in violation 
of the act. The order consented to by the respondent should be issued 
in this proceeding, and the facts and circumstances set out herein 
should be published. 

ORDER 


Ir Is Orperep that the license of the respondent, James Stein Com- 
pany, under the Perishable Agricultural Commodities Act, 1930, as 
amended, be suspended for a period of 90 days, such suspension to be 
held in abeyance and not to become effective unless the Secretary of 
Agriculture, within three years after the effective date of this order, 
shall have reason to believe that the respondent has again violated 
the act, or the regulations promulgated thereunder, or that the re- 
spondent has failed or refused to comply with the terms of the agree- 
ment upon which this order is based, in part, and shall issue a supple- 
mental order in this proceeding making effective this suspension of 
90 days pursuant to the terms of respondent’s stipulation and consent. 

Ir Is Furruer Orverep that the facts and circumstances, as set out 
herein, shall be published. 

Ir Is Furruer Orperep that a copy hereof shall be served upon the 
respondent, by registered mail or in person, and that this order, except 
as to service, shall become effective 20 days after its date. 

Tuomas J. FLavrn 
Assistant to the Secretary of Agriculture 
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SrorEY AND Bartow Co., Complainant, v. D. S. Srivia, Respondent. P. A. C. A. 
Doc. No. 4213. Decided November 4, 1942. 


PROCEEDINGS 


On July 1, 1942, the complainant, Storey and Barlow Co., filed a 
formal complaint under the Perishable Agricultural Commodities 
Act, 1920, as amended (7 U.S. C. 1940 ed. 499a et seq.), against the 
respondent, D. S. Silvia, asking reparation in the amount of $1,086.10 
for a quantity of potatoes and onions ordered, delivered to, and ac- 
cepted by the respondent in interstate commerce. 


A copy of the complaint was served on the respondent by registered 


mail on July 20, 1942, and the respondent has failed to answer the 
complaint, and the time for filing an answer has elapsed. Under the 
rules of practice (7 CFR 47.25 (c) ; 6 F. R. 3508), the failure to answer 
constitutes a waiver of hearing and is deemed to be an admission of the 
truth of the facts alleged in the complaint. 


FINDINGS OF FACT 


1. The complainant, Storey and Barlow Co., is a corporation having 
its principal place of business at 203 South 2nd Street, Philadelphia, 
Pennsylvania. 

2. The respondent, D. S. Silvia, is an individual having his prin- 
cipal place of business at 119 Spring Street, Charleston, South Caro- 
Jina, and during all the times and dates referred to in the complaint 
was a commission merchant, dealer and/or broker within the meaning 
of the Perishable Agricultural Commodities Act and on April 6, 1942, 
was licensed as such. 

3. On February 7, 1942, the complainant sold and the respondent 
bought in interstate commerce 496 bags of potatoes and 50 bags of 
onions, at the agreed price of $1,085.10. The commodities were de- 
livered to respondent, on or before February 20, 1942, but he failed 
and refused to pay to the complainant the agreed price when due. 
Later the respondent gave to complainant a promissory note, pay- 
able May 15, 1942, in the sum of $1,086.10, but he failed and refused 
to pay the agreed price according to-the terms of said note. 

4. The complaint was filed with the Agricultural Marketing Ad- 
ministration on J#ly 1, 1942, within the nine months period allowed 
for filing claims for reparation under the act. 


CONCLUSION 


The note is considered merely as evidence of the indebtedness, and 
not as payment. Cloobeck & Mose, Inc. v. Fruit Production Com- 
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pany, Ine. et al., P. A. C. A. Docket No. 3017 (Sec. Dec. 2177) ; M. P. 
Barry & Co. v. John A. Flecher, P. A. C. A. Docket No. 3760 (See. 
Dec. 2586); and Red River Potato Company vy. C. H. Finley, 
P. A. C. A. Docket No. 4027 (Sec. Dee. 2750). 

Respondent’s failure and refusal to pay for the commodities is 
a violation of section 2 of the act. Reparation should be awarded 
the complainant in the amount of $1,086.10, with interest at the rate 
of 5 percent per annum from February 20, 1942. The facts and cir- 
cumstances, as herein set forth, should be published. 


ORDER 


Ir Is Orperep that the respondent, D. S. Silvia, within 30 days 
after the date of this order, shall pay to the complainant, Storey and 
Barlow Co., $1,086.10 as reparation, with interest thereon at the rate 
of 5 percent per annum from February 20, 1942, until paid. 

Ir Is Furruer Orperep that the facts and circumstances, as set out 


herein, shall be published. 
Ir Is FurrHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except 


as to the date of payment of reparation and sefvice on the parties, 
shall become effective 20 days after its date. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 254) 


HucuH C. WHELCHEL, Complainant, v. SMiIrH PRopuce Co., Respondent. 
P. A. C. A. Doc. No. 4211. Decided November 4, 1912. 


PROCEEDINGS 


On June 10, 1942, the complainant filed a formal complaint under 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 1940 ed. 499a et seq.), against the respondent asking repara- 
tion in the amount of $271.55 for various perishable agricultural 
commodities ordered, shipped to, and accepted by respondent in inter- 
state commerce, 

A copy of the complaint and report of investigation were served 
on respondent by registered mail on July 16, 1942. , The respondent 
has failed to answer the complaint. Such failure to answer constitutes 
a waiver of hearing and is deemed to be an admission of the truth of 
the facts alleged in the complaint (7 CFR 47.25 (c); 6 F. R. 3508). 


FINDINGS OF FACT 


1. The complainant, Hugh C. Whelchel, is an individual having his 
principal place of business at State Farmers Market, Sanford, Florida. 
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2. The respondent, Smith Produce Co., is a partnership composed 
of P. Dolphus Smith and A. L. Moran, doing business at 216 Nelson 
Street, Roanoke, Virginia, and during all the times and dates referred 
to in the complaint was licensed in accordance with the licensing pro- 
visions of the Perishable Agricultural Commodities Act, 1930. 

3. In November, 1941, the complainant sold and delivered to re- 
spondent in interstate commerce two orders consisting of eight items 
of perishable agricultural commodities at an agreed price of $296.55. 
Later a credit of $25 was allowed to respondent for defective beans, 
leaving a total of $271.55 due the complainant. 

4, On November 25, 1941, a check was sent to the complainant for 
the total balance of $271.55 signed “Smith Produce Company by A. L. 
Moran.” This check was returned because of insufficient funds. The 
complainant redeposited the check and it was again returned. 

5. The complainant has received no part of $271.55 due and owing 
him by the respondent. 

6. The complaint was filed with the Agricultural Marketing Admin- 
istration on June 10, 1942, within the nine months period allowed for 
filing claims for reparation under the act. 


CONCLUSIONS 


Respondent’s failure and refusal to account and pay the amount 
due to the complainant in accordance with the terms and conditions 
of the sale, was and is a violation of section 2 of the act. Reparation 
should be awarded the complainant in the amount of the unpaid debt 
with interest, and the facts and circumstances should be published, 


ORDER 


Ir Is Orverep that the respondent, Smith Produce Co., a partner- 
ship composed of P. Dolphus Smith and A. L. Moran, within 30 days 
after the date of this order, shall pay to complainant, Hugh C. 
Whelchel, $271.55 as reparation, with interest thereon at 5 percent per 
annum from November 25, 1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances as set out 
herein shall be published. 

Iv Is FurruHerep Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 

Tuomas J. FLAvIn 
Assistant to the Secretary of Agriculture 
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AMERICAN FRUIT GROWERS, INC., Complainant, v. H. R. Hinpte & Company, 
Respondent. P. A. C. A. Doc. No. 4228. Decided November 9, 1942. 


PROCEEDINGS 


The complainant, American Fruit Growers, Inc., filed a formal 
complaint on August 3, 1942, in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
alleging that the respondent, H. R. Hindle & Company, of Phila- 
delphia, Pennsylvania, failed to accept a carload of celery which the 
respondent purchased from the complainant in interstate commerce 
on or about the 17th day of March, 1942. 

The complaint and the report of investigation were served on the 
respondent on August 26, 1942. Since no answer has been filed this 
proceeding is to be disposed of under the act and the regulations 
without a hearing and the facts alleged in the complaint are deemed 
to have been admitted (7 CFR 47.25 (c) ; 6 FR 3508). 


FINDINGS OF FACT 


1. The complainant, American Fruit Growers, Inc., is a corporation 
whose post office address is Post Office Box 511, Sanford, Florida. 


2. The respondent, H. R. Hindle & Company, is a partnership, 
composed of H. R. Hindle, Allan M. Rich, and Garson Latzes, whose 
post office address is 126 Dock Street, Philadelphia, Pennsylvania. 
The respondent obtained license No. 55674 on August 16, 1938, and 
has renewed it each year since that time. 

3. On or about March 13, 1942, the complainant shipped a car of 
celery, FGE 14207, from a loading point in the State of Florida in 
interstate commerce to Philadelphia, Pennsylvania. 

4, On or about the 17th day of March, 1942, in the course of inter- 
state commerce, the respondent by verbal agreement and after 
personal inspection by the respondent’s representative, agreed to 
purchase from the complainant the said car of celery. 

5. The contract was negotiated by American National Cooperative 
Exchange, a broker, acting through its manager, K. B. Fogg, located 
at Philadelphia, Pennsylvania, which acted as agent for both the 
complainant and the respondent. 

6. On or about March 18, 1942, the complainant tendered to the 
respondent at Philadelphia, Pennsylvania, in compliance with the 
said agreement of sale, the carload of celery, but the respondent 
refused to accept the shipment. 

7. Due to the respondent’s refusal the complainant resold the car 
of celery and suffered damages in the sum of $186.54, representing 
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the difference between the contract price and the amount realized on 
resale, which amount is now due and owing the complainant from 
the respondent, no part of which has been paid. 

8. The cause of action accrued on or about March 18, 1942, and 
the formal complaint was filed on August 3, 1942, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 


The failure of the respondent to accept the carload of celery is 
a violation of the Perishable Agricultural Commodities Act, 1930. 
Reparation should, therefore, be awarded in favor of the complainant 
against the respondent for the sum of $186.54, with interest thereon, 
and the facts and circumstances, as herein set forth, should be 
published. 

ORDER 


Ir Is Orverep that within 30 days from the date of this order the 
respondent, H. R. Hindle & Company, a partnership composed of 
H. R. Hindle, Allan M. Rich, and Garson Latzes, doing business at 
126 Dock Street, Philadelphia, Pennsylvania, shall pay to the com- 
plainant, the American Fruit Growers, Inc., Sanford, Florida, as 
reparation, the sum of $186.54, with interest thereon at the rate of 
5 percent per annum from March 18, 1942, until paid. 

Ir Is FurrHer Orperep that the facts and circumstances as set out 
herein shall be published. 

Ir Is Furrner Orperep that a copy hereof shall be served upon 
the parties and that, except as to payment of reparation and service 


upon the parties, the order shall become effective 20 days after its date. 
Tuomas J. Lavin 
Assistant to the Secretary of Agriculture 


(A. D. 256) 


EARLE S. Jonnson, Complainant, v. Sam PoLaNsky, Respondent. P. A. C. A. Doe. 
No. 4221. Decided November 10, 1942. 


PROCEEDINGS 


On July 16, 1942, the complainant, Earle S. Johnson, Naples, New 
York, filed a complaint under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), against the respondent, 
Sam Polansky, Washington, D. C., asking an award of reparation for 
the unpaid purchase price of a shipment of potatoes bought and 
accepted by respondent. The complaint and report of investigation 
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were served on respondent by registered mail on August 4, 1942, but 
no answer was filed within the time allowed by the rules of practice. 
Because of respondent’s default, the facts alleged in the complaint 
are deemed to have been admitted (7 CFR 47.25(c); 6 F. R. 3508). 


FINDINGS OF FACT 


1. The complainant, Earle S. Johnson, is an individual whose ad- 
dress is Naples, Ontario County, New York. 

2. The respondent, Sam Polansky, is an individual whose address 
is 2001 Bladensburg Read, N. E., Washington, D. C. He was subject 
to license under the act at the time of the transaction involved herein, 
and later, doing business as the Washington Open Air Market, was 
issued a license. 

3. On January 24, 1942, through A. L: Singleton, his duly authorized 
agent, respondent purchased from complainant, for shipment from 
Naples, New York to Washington, D. C., 122 sacks of potatoes at $1.05 
per sack and 53 sacks of potatoes at $1.50 per sack, or a total price 
of $207.60, f. o. b. Naples, New York. 

4. Respondent, through his agent, inspected and accepted the pota- 
toes, and shipped them from Naples to Washington, but has failed 
to pay any part of the agreed price. 

5. The complaint was filed on July 16, 1942, within 9 months after 
January 24, 1942, when the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the purchase price of the potatoes con- 
stituted a violation of section 2 of the act, for which complainant 
should be awarded reparation, and the facts should be published. 


ORDER 


Ir Is Orperep that, within 30 days from the date of this order, the 
respondent, Sam Polansky, shall pay to the complainant, Earle S. 
Johnson, $207.60 as reparation, with interest thereon at 5° per annum 
from January 24, 1942, until paid. 

Ir Is Furruer Orpverep that the facts and circumstances, as herein 
set out, shall be published. 

Ir Is Furruer Orpverrp that copies hereof shall be served on the 


parties by registered mail or in person, and that this order, except 


as to payment of reparation and as to service on the parties, shall 
become effective 20 days after its date. 
Tuomas J. Fuavrn 
Assistant to the Secretary of Agriculture 
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T. Y. Froyp, Complainant, v. S. T. HorwArH, doing business as Duss Fruit 
MARKET, Respondent. P. A. C. A. Doc. No. 4225. Decided November 11, 1942. 


PROCEEDINGS 


The complainant, T. Y. Floyd, by formal complaint received in the 
Agricultural Marketing Administration of the United States Depart- 
ment of Agriculture, on June 24, 1942, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499), against the respond- 
ent, S. T. Horwath, doing business as Dubb Fruit Market, of Albu- 
querque, New Mexico, for damages in the sum of $22.50, allegedly due 
by reason of his failure to pay for thirty crates of cabbage purchased 
on or about February 17, 1942, from the complainant at Phoenix, Ari- 
zona, and transported by truck to the respondent’s place of business 
at Albuquerque, New Mexico. 

A copy of the report of investigation of the case made by the 
Agricultural Marketing Administration and a copy of the complaint 
were served upon the respondent on August 14, 1942. The respondent, 
however, failed to file an answer within the twenty-day period al- 
lowed. Such failure constitutes a waiver of hearing on the facts and 
is deemed to be an admission of the allegations of the complaint. 


FINDINGS OF FACT 


1. The complainant, T. Y. Floyd, is an individual whose address is 
Route +1, Glendale, Arizona. The respondent, S. T. Horwath, is an 
individual doing business as Dubb Fruit Market, whose address is 
2324 North Fourth Street, Albuquerque, New Mexico, and was not 
at the date of the transaction mentioned herein licensed but was sub- 
ject to being licensed under the act. He was so licensed on April 
6, 1942. 

2. On February 17, 1942, the respondent purchased from the com- 
plainant thirty crates of cabbage for the sum of $22.50, and transported 
the commodity in his truck from the place of purchase at Phoenix, 
Arizona, to his place of business in Albuquerque, New Mexico. A 
check for $22.50 given in payment was presented and was subsequently 
dishonored by the bank upon which it was drawn. The respondent 
has since failed and refused to make payment for the produce. 

3. The complaint was filed on June 24, 1942, which was within the 
nine months’ statutory period allowed for the filing of claims for 
reparation. 

CONCLUSIONS 


The respondent’s failure to make payment for the produce purchased 
by him constitutes a violation of section 2 of the act. Reparation in 
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the amount of $22.50 should be awarded, with interest, and the facts 
and circumstances should be published. 

Ir Is Orverep that the respondent, S. T. Horwath, doing business 
as Dubb Fruit Market, 2324 North Fourth Street, Albuquerque, New 
Mexico, pay to the complainant, T. Y. Floyd, Route #1, Glendale, 
Arizona, within thirty days from the date hereof, the sum of $22.50, 
as reparation, with interest thereon at the rate of five per cent from 
February 17, 1942, until paid. 

Ir Is Furtuer Orperep that the facts and circumstances of the case 
shall be published. 

Ir Is FurtHer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and service hereof upon the parties, this 
order shall become effective twenty days from the date hereof. 

Tuomas J. Fiayin 
Assistant to the Seere tary of Agriculture 


(A. D. 258) 


C. Frizzevi, Complainant, v. H. T. Peacn, Jr., Respondent. P. A. C. A. Dee. 
No. 4197. Decided November 11, 1942. 


PROCEEDINGS 


On December 19, 1941, the complainant, C. C. Frizzell, filed a com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S. C. 1940 ed. 499a e¢ seq.) , against the respondent, H. T. Peach, Jr., 
asking an award of reparation in connection with respondent’s 
handling of fresh vegetables for complainant. The complaint and 
report of investigation were served on respondent by registered mail 
on January 19, 1942. As no answer was filed within the time pre- 
scribed by the rules of practice, the allegations of the complaint are 
deemed to have been admitted (7 CFR 47.25 (c); 6 FR. 3508) 


FINDINGS OF FACT 


The complainant, C. C. Frizzell, is an individual whose address 

is Lynnhaven, Princess Anne County, Virginia. 
The respondent, H. T. Peach, Jr., is an individual whose address 
is Diamond Springs, Princess Anne County, Virginia. On March 22, 
1941, he was subject to license under the act, and on March 29, 1941, 
he was issued a license, which was still in effect during December 1941. 
3. On March 22, 1941, pursuant to an agreement between com- 
plainant and respondent, complainant delivered to respondent at 
Diamond Springs, Virginia, 200 baskets of collards and 475 baskets 
of kale, which respondent transported by truck to Washington, D. C. 
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and sold for complainant’s account for $112.25 net, after deducting 
trucking charges and respondent’s commission. 

4, On April 5, 1941, pursuant to an agreement between complainant 
and respondent, complainant delivered to respondent at Diamond 
Springs, Virginia, 150 baskets of collards and 350 baskets of kale, 
which respondent transported by truck to Washington, D. C. and sold 
for complainant’s account for $73.41 net, after deducting trucking 
charges and respondent’s commission. 

5. On April 8, 1941, pursuant to an agreement between complain- 
ant and respondent, complainant delivered to respondent at Diamond 
Springs. Virginia, 700 baskets of spinach, 100 baskets of collards, 
and 327 baskets of kale, which respondent transported by truck to 
dsaltimore, Maryland and sold for complainant’s account for $169.18 
net, after deducting trucking charges and respondent’s commission. 

6. On April 15, 1941, pursuant to an agreement between complain- 
ant and respondent, complainant delivered to respondent at Diamond 
Springs, Virginia, 563 baskets of spinach, which respondent trans- 
ported by truck to Washington, D. C. and sold for complainant’s 
account for $87.18 net, after deducting trucking charges and respond- 
ent’s commission. 

7. On April 12, 1941, pursuant to an agreement between complain- 
ant and respondent, complainant delivered to respondent at Diamond 
Springs, Virginia, 550 baskets of kale, which respondent transported 
by truck to Washington, D. C. for sale for respondent’s account, but 
due to the negligence of the truck driver, the kale became so dam- 
aged as to be worthless and was returned to complainant. As a re- 
sult of this transaction, respondent agreed to pay complainant $92.50 
net for the loss sustained by complainant. 

8. The net proceeds which respondent received for complainant’s 
account, mentioned in Findings 3, 4, 5, and 6, and the agreed amount, 
mentioned in Finding 7, total $534.52, no part of which has respond- 
ent paid. On May 5, 1941, respondent gave complainant a check for 
$294.91 in part payment of the total due, but the check was returned 
unpaid because of insufficient funds. 

9. The complaint herein was filed on December 19, 1941, within 9 
months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay complainant the net proceeds and the 
agreed amount, as set out in the Findings, constitutes a violation of 
section 2 of the Perishable Agricultural Commodities Act, for ¢hich 
complainant should be awarded reparation, and the facts should be 


published. 
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ORDER 


Ir Is Orpverep that, within 30 days from the date of this order, the 
respondent, H. T. Peach, Jr., shall pay to the complainant, C. C. 
Frizzell, as reparation, $534.52, with interest thereon at 5 percent per 
annum from April 15, 1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances, as set out 
herein, shall be published. 

Ir Is FurrHer Orverep that copies hereof shall be served on the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 259) 


IsrABL KLEIN ComMpANy, Complainant, v, NATIONAL ToMATO CoMPANY, Respondent, 
P. A. C. A. Doc. No. 4215. Decided November 14, 1942. 


PROCEEDINGS 


On July 21, 1942, the complainant, Israel Klein Company, filed a 


complaint under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a et seq.), against the respondent, 
National Tomato Company, 317-319 Greenwich Street, New York, 
New York, asking reparation for 212 lugs of tomatoes delivered to, 
and accepted by, the respondent in interstate commerce at an agreed 
price of $337.75 for which the respondent has neglected and failed 
to account to the complainant. 

On July 29, 1942, a copy of the complaint and report of investiga- 
tion were served on the respondent by Ralph H. Shoemaker, an em- 
ployee of the Agricultural Marketing Administration, by sliding same 
under the door at the above mentioned last address of the National 
Tomato Company. No answer has been filed. Under the rules of 
practice (7 CFR 47.25 (c); 6 F.R. 3508), the failure to answer 
constitutes a waiver and is deemed to be an admission of the truth 
of the facts alleged in the complaint. 


FINDINGS OF FACT 


1. The complainant, Israel Klein Company, is a partnership com- 
posed of Israel Klein, Harry Klein, and Raymond Klein, whose ad- 
dress is 104-106 Callowhill Street, Philadelphia, Pennsylvania. 

2. The respondent, National Tomato Company, is a sole proprietor- 
ship owned by Bess Rothenberg, and was licensed under the Perishable 
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Agricultural Commodities Act, 1930, at all times mentioned in the 
complaint. 

3. On June 24, 1942, respondent purchased from complainant 212 
lugs of tomatoes at an agreed price of $337.75, f. o. b. Philadelphia, 
Pennsylvania, for shipment to New York, New York. 

4. Respondent accepted the tomatoes at Philadelphia and shipped 
them to New York, but has failed to pay any part of the agreed price. 

5. The complaint was filed on July 21, 1942, which was within the 
nine months allowed under the act for filing claims for reparation. 


CONCLUSIONS 


Respondent’s failure to pay the amount due complainant under 
the terms of the sale was a violation of section 2 of the act. Repara- 
tion should be awarded the complainant in the amount of the unpaid 
debt, with interest, and the facts and circumstances should be 


published. 
ORDER 


It Is Orperep that Bess Rothenberg, trading as the National Tomato 
Company, within 30 days after the date of this order, shall pay the 
complainant, Israel Klein Company, $337.75, as reparation, with in- 


terest thereon at 5 percent per annum from June 24, 1942, until paid. 

Ir Is Furrner Orperep that the facts and circumstances, as set 
forth herein, shall be published. 

Iv Is Furrner Orverep that copies hereof shall be served on the 
parties by registered mail or in person and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 260) 


Davis & Davis, Complainant, v. ANTHONY D’Esrosito AND SALVATORE D' Esposito, 
Respondents. P. A. C. A. Doc. No. 4156. Decided November 17, 1942. 


PROCEEDINGS 


The complainant, Davis & Davis, filed a complaint on February 5, 
1942, in this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), alleging 
that the respondents, Anthony D’Esposito and Salvatore D’Esposito, 
have failed to pay $140, the balance due on a truckload of peaches 
purchased at Baltimore, Maryland, on July 3, 1941. A copy of the 
complaint and report of investigation made by the Agricultural Mar- 
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keting Administration were duly served upon the respondents by 
registered mail. Respondent, Anthony D’Esposito, filed an answer 
denying responsibility and disclaiming any connection with the 
transaction or with his co-defendant. Respondent Salvatore D’Espo- 
sito, in his answer, denied liability and, as a defense, asserted that 
the complainant misrepresented the condition of the peaches at the 
time of sale and informed him that the truck in which the peaches 
were loaded was refrigerated when, in fact, it was not. 

Complainant filed an opening statement of facts, suggested findings 
of fact, and suggested order, as provided in the rules of practice gov- 
erning proceedings under the act. As the amount involved as damages 
is less than $500, the case is handled under the shortened procedure 
provided in the act. 

There is no evidence in the record showing liability on the part of 
Anthony D’Esposito. Accordingly, the complaint against him 
should be dismissed. In the findings of fact, unless otherwise indi- 
ated, Salvatore D’Esposito will be referred to as respondent. 


FINDINGS OF FACT 


1. Complainant, Davis & Davis, is a corporation of 4 and 6 East 
Camden Street, Baltimore, Maryland. Respondent, Anthony D’Espo- 
sito, is an individual of Asbury Park, New Jersey, and has at no 
time been licensed under the act. Respondent, Salvatore D’Esposito, 
is an individua: of Asbury Park, New Jersey, and during the times 
mentioned herein was subject to license, under the act, as a dealer. 

2. On July 3, 1941, in the course of interstate commerce, the com- 
plainant sold the respondent at Baltimore, Maryland, 


200 baskets of peaches, 2’’ and up at $1.00 per basket______-_ $200. 00 
219 baskets of peaches, 1%’’ minimum, at 75¢ per basket 164. 25 
281 baskets of peaches, 1°4’’ minimum, at 60¢ per basket___._ 168. 60 


532. 85 


8. The peaches at the time of sale were loaded on a truck on 
which they had arrived from Marshallville, Georgia. Respondent, 
after inspecting them, had them trucked to his place of business at 
Asbury Park, New Jersey. After selling a portion of the peaches 
he diverted the balance to Newark, New Jersey, where they were sold 
on consignment by Sharr Produce Company. On July 21, 1941, re- 
spondent paid complainant $392.85, leaving a balance of $140, which 
has not been paid. 

4. The transaction occurred on July 3, 1941, and the complaint was 
filed on February 5, 1942, which was within the nine months’ statutory 
period allowed for filing claims for reparation. 


500999—43—VOL., I, NO. 11——-3 





696 AGRICULTURE DECISIONS 


CONCLUSIONS 


Respondent’s contention that complainant misrepresented the con- 
dition of the peaches is without merit as he had an opportunity to 
inspect and did inspect a portion of the peaches at the time of pur- 
chase. The inspection and acceptance of the commodity at Baltimore, 
Maryland, and the exercise of dominion over it thereafter by re- 
spondent by causing it to be transported to Asbury Park, New Jersey 
and later to Newark, New Jersey, make the arrangement an unquest- 
jioned purchase and sale transaction, under which the purchaser is 
liable for the full purchase price. Failure to make payment of the 
balance due the complainant is deemed a refusal promptly to account 
truly and correctly and is in violation of section 2 of the act. The 
facts and circumstances surrounding the transaction should be 
published. 

ORDER 


Ir Is Orperep that the respondent, Salvatore D’Esposito, of Asbury 
Park, New Jersey, pay the complainant, Davis & Davis, of 4 & 6 East 
Camden Street, Baltimore, Maryland, within 30 days from the date 
hereof, the sum of $140 as reparation, with interest thereon at the rate 
of 5 percent per annum from July 3, 1941, until paid. 


Ir Is Furruer Orperep that the complaint against Anthony 
D’Esposito be, and the same hereby is, dismissed. 

Ir Is FurtuHer Orperep that the facts and circumstances surround- 
ing the transaction be published. 

Ir Is Furtuer Orverep that a copy hereof shall be served upon the 
parties by registered mail or in person and that, except as to the date 
of payment of reparation and service hereof upon the parties, this 
order shall become effective 20 days from the date hereof. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 261) 


Sawyer & Company, Inc., Complainant, v. HARkIS-GAMBLE CopPorATION, et al., 
Respondents. P. A. C. A. Doc. No. 3570. Decided November 25, 1942. 


JOHN B. CANnce_mo, INc., Complainant, v. HArris-GAMBLE CORPORATION, et al., 
Respondents. P. A. C. A. Doc. No. 3616. Decided November 25, 1942. 
PROCEEDINGS 


The complainants, Sawyer & Company, Inc., and John B. Cancelmo, 
Inc., have filed claims for reparation under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), (here- 
inafter called the Act), to recover from any, or all, of the respondents 
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moneys advanced by the complainants at the request of the respond- 
ents, Irving L. Harris and Howard W. Gamble, individually, and/or 
the Harris-Gamble Corporation, for use in connection with the crating 
and shipping of a crop of cantaloups from the State of Georgia to the 
complainants in Boston, Massachusetts, and New York, respectively. 
Except for two shipments to the complainant, Sawyer & Company, 
Inc., no produce was shipped, and the complainants, therefore, seek to 
recover the moneys thus advanced by them. 

The complainant, Sawyer & Company, Inc. (hereinafter called 
“Sawyer”), is a corporation whose post office address is C and Fargo 
Streets, Boston, Massachusetts. The complainant, John B. Can- 
celmo, Inc. (hereinafter called “Cancelmo”, is a corporation whose 
post office address is 134 Walnut Street, Philadelphia, Pennsylvania. 
The respondent, Harris-Gamble Corporation (hereinafter called the 
“Corporation” ), is a corporation whose business address was 349 Wash- 
ington Street, New York, New York, and was, during the times and 
dates mentioned herein, licensed under the Act. The respondent, 
Irving L. Harris, is an individual whose post office address is 1084 
East 21st Street, Brooklyn, New York. The respondent, Howard W. 
Gamble, is an individual whose post office address is 18 Van Nostrand 
Avenue, Little Neck, Long Island, New York. Neither Harris nor 
Gamble was licensed at any time, individuaily, under the Act. The 
respondents, Jacob Goldberg, Meyer Goldberg, and Barney Simon, 
comprise a parcnership trading under the name of Goldberg Bros., 
whose post office address is 321 Washington Street, New York, New 
York, and were, during the times and dates mentioned herein, licensed 
under the Act. The respondent, Meyer Goldberg, whose post office 
address is 354 Washington Street, New York, New York, was, during 
the times and dates mentioned herein, licensed, individually, under 
the Act. The respondent, Wilham F. Bulmer, whose post office ad- 
dress is Coolidge, Georgia, has never been licensed under the Act. 

The Corporation ceased doing business in October 1939, and its 
license to do business under the Act expired in October 1940. To 
facilitate an understanding of the defense interposed by the respond- 
ents, it perhaps should be stated at the outset that no testimony was 
offered, as such, by the respondent, the Corporation. Its principal 
officers, Irving L. Harris, Howard W. Gamble, Jacob Goldberg, and 
Meyer Goldberg, all testified in their individual capacities, eschewing 
any connection with the Corporation insofar as the matters alleged in 
the several complaints are involved. Because of this and the fact 
that the actions herein are brought against the Corporation and its 
officers, individually, the record is long, tedious, and conflicting. 

The Department, in P. A. C. A. Docket No. 3625, filed a disciplinary 
action against the Corporation, under the Act, based primarily on the 
facts set up in the reparation cases referred to above, wherein it is 
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alleged that (1) the failure of the Corporation to make restitution of 
the moneys advanced to it by the complainants, “Sawyer” and ‘ Can- 
celmo,” and (2) the failure of the Corporation to account to the Atlan- 
tic Food Supply Company, of Orlando, Florida, in connection with 
several shipments of grapefruit, constitute repeated and flagrant 
violations of Section 2 of the Act. 

A hearing on the matters and things set forth in the three com- 
plaints was held at New York, New York, on December 5 and 6, 1941, 
before John J. Curry, an examiner designated by the Secretary of 
Agriculture. Since the facts and circumstances involved in each of 
the three proceedings relate largely to one continuous transaction 
concerning the transmission and eventual disposition of $4,000 ad- 
vanced by the complainants, the examiner ruled that the three cases 
should be heard simultaneously, and all the evidence adduced would 
apply equally to the three proceedings in so far as relevant thereto. 

In the complaint of “Sawyer”, the following allegations are made: 
On or about June 16, 1939, the complainant authorized the Second 
National Bank of Boston to wire $2,500 to William F. Bulmer, at 
Ocilla, Georgia, agent for the Corporation. The money was wired 
through the Federal Reserve Bank, of Boston, Massachusetts, to the 
Federal Reserve Bank of Atlanta, Georgia, for transmittal to the 
First National Bank at Ocilla, Georgia, for the use of William F. 
Bulmer. The message accompanying the transfer of the money to 
William F. Bulmer read: “a/c Harris Gambel canteloupe deal.” The 
money was wired to Bulmer as the result of a telephone call from 
Howard W. Gamble, of the Corporation, at New York, to Lewis Guss- 
man, an employee of the complainant, at Boston. During the tele- 
phone conversation, Gussman also talked with Irving L. Harris, 
Treasurer of the Corporation, and both officers stated individually that 
the advance was made with the distinct understanding that the Cor- 
poration had a crop of cantaloups growing in the State of Georgia 
and that a sufficient portion of this crop would be shipped to the 
complainant “Sawyer” to liquidate the advance. Only two cars of 
cantaloups were shipped to the complainant and, on or about August 
15, 1939, the Corporation gave the complainant “Sawyer” its check 
for $500, which was credited to the advance. On or about September 
15, 1939, the Corporation gave “Sawyer” another check for $500, 
which was returned to the Second National Bank of Boston on account 
of insufficient funds. After allowing for the two shipments and the 
$500 payment, the Corporation is indebted to “Sawyer” in the sum 
of $1,644.50. 

The complaint of “Cancelmo” alleges the following: On or about 
June 15, 1939, Irving L. Harris and Howard W. Gamble personally 
conferred at Philadelphia, Pennsylvania, with Peter J. Cancelmo, of 





A.D.261 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 699 


the complainant corporation, and entered into negotiations for the 
purpose of consummating an agreement for the handling, at Phila- 
delphia, by “Cancelmo,” of divers cars of melons and cucumbers on a 
consignment basis. Asa result, it was verbally agreed by Harris and 
Gamble, individually, and for the Corporation, and Peter J. Cancelmo: 

(a) During the cucumber and melon season of 1939, there would be 
shipped to “Cancelmo” at Philadelphia, on a consignment basis, a 
minimum of ten cars of cucumbers and melons; (b) “Cancelmo” would 
advance, in the nature of a pre-season advance to the said parties, or 
their designated agents, the sum of $1,500 in cash; (c) this money, 
when received by Harris and Gamble and/or the Corporation they 
represented and/or their designated agents, would be used for the 
purpose of assisting in the marketing operations and shipment of said 
commodities on a consignment basis to “Cancelmo” at Philadelphia, 
Pennsylvania; and (d) any moneys so advanced would be personally 
guaranteed by Harris and Gamble, individually, and/or the Cor- 
poration. 

Following the consummation of the verbal agreement, on or about 
June 16, 1939, Gamble, by telephone, instructed “Cancelmo,” at Phila- 
delphia, to wire the sum of $1,500 to William F. Bulmer, at Ocilla, 
Georgia, Bulmer being the agent of the respondents, Harris and 
Gamble and/or the Corporation. Pursuant to instructions, “Can- 
celmo” wired the sum of $1,500 to the credit of William F. Bulmer 
at the First National Bank of Ocilla, Georgia. Immediately follow- 
ing receipt of the $1,500 by Bulmer, the respondents, Harris and Gam- 
ble and/or the Corporation instructed their agent, Bulmer, to transmit 
that sum to them at New York City. Bulmer transferred to these 
respondents the $1,500, which was received and deposited by the afore- 
said parties in New York, New York. At the times mentioned, the 
respondent, Meyer Goldberg, was president and the respondent, Jacob 
Goldberg, was vice-president of the Corporation, and, in addition to 
being officers of the Corporation, Meyer Goldberg and Jacob Goldberg 
were also operating as a partnership under the firm name of Goldberg 
Bros. At the same time Meyer and Jacob Goldberg were stockholders 
in the Corporation. At the times mentioned, the Corporation, by 
reason of a loan made by Meyer and Jacob Goldberg and/or Goldberg 
Bros. to the Corporation, the Corporation was indebted to them in a 
sum in excess of $1,500. Meyer and Jacob Goldberg, as officers of the 
Corporation, knew, or should have known, at the times hereinbefore 
mentioned, that the Corporation was financially embarrassed and had 
no funds with which to meet current obligations. Following receipt 
of the $1,500 from William F. Bulmer and the deposit thereof in the 
account of the Corporation, the Corporation and/or Harris and/or 
Gamble caused a check in the sum of $1,500 to be issued to Meyer 
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Goldberg and Jacob Goldberg and/or Goldberg Bros. and thereafter, 
to wit, on or about June 19, 1939, Meyer and Jacob Goldberg sur- 
rendered their certificates of stock in the Corporation and withdrew 
as officers. Following the consummation of the agreement herein- 
before referred to, “Cancelmo” failed to receive any commodities under 
the terms thereof, but, on the contrary, the respondents caused the 
funds advanced by “Cancelmo” to be unlawfully converted to their 
ownuse. The $1,500 paid to the Goldbergs was the exclusive property 
of “Cancelmo” and was obtained by Harris and Gamble for fraudulent 
purposes. 

“Cancelmo” alleges, finally, that the money advanced, as hereinbe- 
fore stated, was for the purpose of moving perishable agricultural 
commodities in interstate commerce from points in the State of Geor- 
gia to the City of Philadelphia, Pennsylvania; and that the respond- 
ents have failed to account for the sum of $1,500, and are guilty of 
unfair conduct, in violation of section 2 of the Act. 

A copy of the complaint filed by “Sawyer” was served on and 
acknowledged by the attorney for the assignee of the Corporation, 
which had, on October 27, 1939, made an assignment of its assets 
for the benefit of creditors. In a letter to the Department, dated 
March 2, 1940, the attorney stated it was his opinion that the assignee 
should not be made to answer formally the complaint, as he was not 
personally acquainted with the transaction alleged and the only in- 
formation he had was derived from the books and records of the 
Corporation. 

In the sworn answer of the other respondent, Bulmer, to the Sawyer 
complaint, it is stated that on or about March 15, 1939, Howard 
Gamble, of the Corporation, was in Coolidge, Georgia, and entered 
into a verbal agreement with Bulmer and I. P. Harvey, whereby 
Bulmer would make cash purchases of cabbage from farmers of 
Coolidge, Georgia, and ship them to the Corporation. The trans- 
actions were to be f. o. b. cash price paid for the cabbage, plus the 
cost of loading, containers, and 25 cents for labor. They also entered 
into an agreement for a deal at Ambrose, Georgia, whereby cantaloups 
and corn would be shipped to the Corporation. In connection with 
this deal, Bulmer telephoned the Corporation, prior to June 20, and 
talked to Gamble, advising him to advance the necessary money. On 
June 16, he received by wire $2,500 from “Sawyer” and $1,500 from 
“Cancelmo,” which he was “directed,” was for the account of the 
Corporation. He later called the Corporation and talked to Gamble, 
advising him that the deal at Ambrose was “not so hot” and that it 
would not require $4,000. Gamble advised him to wire the money 
back to the Corporation and he did so on or about June 18. Bulmer 
finally stated that he did not make any loans to the “Corporation of 
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a personal nature or any other money” because he did not have the 
means to make a loan. 

Although not named a respondent, as such, in the “Sawyer” com- 
plaint, Irving L. Harris, an officer of the Corporation, filed an 
answer, individually, which states in substance: The Corporation, at 
the present time, is in the hands of an assignee for the benefit of 
creditors. The details of the transaction alleged in the complaint 
were within the knowledge of Gamble, an officer of the Corporation, 
who knew Bulmer. Gamble was the only person who spoke to Mr. 
Gussman of the complainant “Sawyer”. Gamble informed him, at 
the time, that Bulmer controlled a crop of cantaloups growing in the 
State of Georgia. Bulmer shipped some cantaloups north, a portion 
of which were shipped to “Sawyer”. Thereafter, information was 
received from Bulmer that worms had gotten into the crop, where- 
upon all shipments ceased. 

In response to the complaint of “Cancelmo,” the attorney for the 
assignee of the respondent Corporation, which on October 27, 1939, 
made an assignment for the benefit of its creditors, wrote the Depart- 
ment on May I, 1940, that he was not in a position to answer the 
complaint, as he had no knowledge of the facts and circumstances 
involved therein. : 

Irving L. Harris, individually, in his sworn answer to the “Can- 
celmo” complaint, stated that he had had no business relations with 
Bulmer because Gamble, who was Mr. Bulmer’s nephew, dealt with 
him exclusively. As he understood the facts, Bulmer had control of 
a crop of cantaloups and the Corporation had advanced the funds 
to grow the same. It was suggested by Gamble that the Corporation 
could share in the shipments which would be sent by Bulmer and 
that any moneys advanced by the complainant to Bulmer would be 
deducted from the shipments received and sold. None of the money 
which was to be advanced was ever intended to reach either the Cor- 
poration, Irving L. Harris, or Howard W. Gamble, and never did. 
At the time alleged in the complaint, the Corporation was not finan- 
cially embarrassed, but was meeting its current obligations. The 
money advanced by the complainant was to be used for “shook” (or 
crate material) and Bulmer was stuck with the “shook” because the 
crop had failed. Neither he nor Gamble, nor the Corporation, re- 
ceived the $1,500 advanced by the complainant, nor did either or any 
of them conspire to defraud the complainant of the money advanced 
by it. The money advanced by the complainant was not made for the 
purpose of moving shipments in interstate commerce, but was made 
for the purpose of growing a crop of cantaloups in the State of 
Georgia. 

The respondent Gamble did not file an answer to the “Cancelmo” 


complaint. 
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The answer of Jacob and Meyer Goldberg and Barney Simon, 
trading as Goldberg Bros., and Meyer Goldberg, individually, who 
were named respondents only in the Cancelmo complaint, denies prac- 
tically all of the allegations of the complaint except that which al- 
leges that the Corporation was indebted to Goldberg Bros. in a sum 
in excess of $1,500. As a separate and distinct defense, these re- 
spondents demurred to the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action against the 
respondents. 

The respondent Bulmer filed an answer to the “Cancelmo” com- 
plaint identical with that filed by him to the “Sawyer” complaint. 

Appearances: For the Government, C. E. Miles, Office of the 
Solicitor, United States Department of Agriculture; for the com- 
plainant, Sawyer & Company, Inc., Herbert Alpert, Shawmut Bank 
Building, Boston, Massachusetts; for the complainant, John B. Can- 
celmo, Inc., Samuel L. Einhorn, 12 South 12th Street, Philadelphia, 
Pennsylvania; for the respondents, Goldberg Bros. and Meyer Gold- 
berg, David Siskind, of the firm of Henry Silverman, 51 Chambers 
Street, New York, New York; for the respondent, Irving L. Harris, 
Samuel Hassen, 305 Broadway, New York, New York. The respond- 
ent, Howard W. Gamble, appeared in his own behalf. No appearances 
were noted for the Harris-Gamble Corporation or William F. Bulmer. 
The hearing consumed two days and the record comprises 233 type- 
written pages. 

Lewis Gussman, a salesman for the complainant “Sawyer”, testified, 
as follows, on direct examination: Prior to June 16, 1939, his firm 
had had a few business transactions “with Harris and Gamble”. On 
or about June 16, 1939, he had several telephone conversations with 
Gamble relative to a melon deal in the State of Georgia. The crop 
of melons had not yet been picked, and the major portion of the 
money needed by Gamble would be for harvesting and packing the 
melons. Gamble first requested an advance of $5,000. Gamble in- 
structed him on June 16, 1939, to wire the advance to a bank in Georgia, 
in care of William F. Bulmer at Ocilla, Georgia. Harris or Gamble, 
or the Corporation, specifically stated at the time that the sooner the 
money arrived in Georgia the quicker the melons would be harvested 
and packed for shipment. At no time was it indicated that the money 
was to be used for any other purpose. Shortly thereafter two car- 
loads of the melons were shipped to the firm, after which Gussman 
called Gamble regarding additional shipments, and was told that the 
deal did not look very promising, as the weather had not been favor- 
able for growing a good crop. Gamble assured him that he need not 
worry about the money invested, as a check would be given for any- 
thing left due on the advance. The witness was not informed by 
Harris or Gamble that the money wired by his firm was transmitted 
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back to New York within two or three days. As a result of the 
moneys realized on the two shipments, referred to above, and the 
payment of $500 by the Corporation on the advance, there remained 
due and payable to the complainant the sum of $1,644.50 (Tr. p. 15). 

On cross-examination the witness testified that when he first met 
Harris in 1936 or 1937, the latter told him that he was connected with 
the Corporation. With respect to the immediate transaction, he spoke 
with Gamble over the phone mostly, although there were times when 
he spoke to Irving L. Harris. The complainant “Sawyer” at no time 
heard that the crop had failed, but did hear that it was not coming 
along very well. The firm had no way of knowing that the crop 
had failed, since it had no representative in Georgia to observe the 
crop. The $2,500 advance by the firm was not made to Bulmer but was 
made to Harris and Gamble and, at their instructions, was wired to 
William F. Bulmer in the State of Georgia. 

Although the respondent, Goldberg Brothers, a partnership, and 
Meyer Goldberg, individually, are not respondents in the Sawyer 
complaint, by agreement of counsel the attorney for these parties was 
permitted to cross-examine the witness. This cross-examination devel- 
oped the following: The $2,500 advance was wired by the Second 
National Bank of Boston to a bank in the State of Georgia. The 
firm’s records showed that the money was charged to “Harris-Gamble”. 
The firm at no time knew Bulmer and was instructed only to send 
the money to kim. The witness did not known Meyer and Jacob 
Goldberg or Barney Simon, and did not know that they were in the 
firm of Harris-Gamble Corporation (p. 34). 

By consent of counsel, Gamble, although not a party respondent in 
the Sawyer proceeding, was permitted to cross-examine the witness. 
‘This examination developed the fact that prior to June 1939, Bulmer, 
as the representative of Harris-Gamble Corporation, did make some 
shipments of produce to Sawyer & Company from the State of Georgia 
(Tr. pp. 37, 38). 

Gamble was called as a witness by the complainant, “Sawyer,” and 
made the following statements: In the month of June 1939, he was 
president of the Corporation, and its other officer was Harris. After 
the Goldberg Brothers were “paid out,” he though that Harris was 
secretary and treasurer. On June 16, 1939, Meyer Goldberg was presi- 
dent and Jacob Goldberg was vice-president of the Harris-Gamble 
Corporation. In October 1939, the Corporation made an assignment 
for the benefit of creditors. About May 15, 1939, he and the Goldberg 
brothers or one of them, had conferences regarding the sale of their 
stock back to the corporation. He agreed with the Goldberg Brothers 
to purchase their stock and the agreement to purchase was expressed 
in writing. The value of the stock was expressed in the written 
agreement (pp. 47, 48). 
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With respect to Goldberg Brothers’ stock, the witness said: 


“Well, as far as I remember, we really weren’t purchasing the stock 

itself. We owed them $12,000 in notes, and that, whatever they had put 

in there, I believe it was $5,000 or something, and that was to be for- 

gotten, and the $12,000 was to be paid back to them”. 
His testimony continued as follows: On June 19, 1939, Harris and 
Gamble jointly paid to Goldberg Brothers the sum of $4,000, and, as 
the result of the payment, the Goldbergs withdrew from the Corpora- 
tion, leaving Harris and Gamble its sole officers. The $4,000 was paid 
for the stock. “It was buying them out.” The $2,500 advanced by 
the complainant to Bulmer, his uncle, was made for the purpose of 
financing the Georgia crop, buying the shook, and the expenses of 
packing (p. 54). On June 18, he received from his uncle the sum of 
$4,000 (p. 55). He did not know whether this $4,000 was the same 
$4.000 that he had asked Mr. Cancelmo and Mr. Gussman to send to 
Bulmer (p. 55). Later, the witness testified that the $4,000 received 
from Bulmer was a loan (pp. 56, 57). He testified further that he 
never repaid the loan to Bulmer, or asked for an accounting of the 
$4,000 that was wired to Bulmer in Georgia. The Goldbergs, he 
stated, though officers in the Corporation, were not as active in its 
affairs as Harris and himself. The Goldbergs came to the firm’s 
offices practically every day (p. 58). Later, the witness testified that 
Meyer Goldberg came to the firm’s place of business daily and that 
Jacob Goldberg seldom came to the office. The $4,000 payment made 
to Goldberg Brothers was by a cashier’s check of the Chase National 
Bank and was in part payment for Goldberg Brothers’ stock. The 
witness had no account at the Chase National Bank, but he and Harris 
instructed Bulmer to wire the $4,000 to that bank (p. 62). Meyer 
Goldberg had had considerable experience in the produce business and 
consulted with him and Harris daily in the buying and selling. Meyer 
Goldberg was president of the Corporation prior to June 20, and, as 
president, helped Harris and Gamble with the buying and selling (p. 
74). At the end of May he told the Goldbergs that he would pay them 
$4,000 on June 20. In the latter part of May, his uncle promised to 
lend him $4,000 which would be forthcoming on or about June 18 
(p.79). He did not believe he told Meyer Goldberg that he and Harris 
went to Philadelphia to talk with Cancelmo regarding the money to 
be advanced by him. When the agreement with Goldberg Brothers 
was signed on June 20, Meyer and Jacob Goldberg resigned from the 
Corporation as officers, and their duties were taken over by him and 
Harris (p. 84). 

On cross-examination by counsel for Goldberg Brothers and Meyer 
Goldberg, Gamble testified that Meyer Goldberg did not have anything 
to do with respect to consignment merchandise received by the Cor- 
poration, nor anything to do with soliciting consignments through 
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advances (p. 112). Jacob Goldberg had nothing to do with the opera- 
tion of the business other than that he was an officer and had invested 
$2,500 in stock. Barney Simon had nothing to do with the operation 
of the business, did not own any stock, and was not a director or officer 
of the Corporation. The Corporation, beginning in October 1938, 
borrowed $12,000 from the Goldberg Brothers partnership. This 
indebtedness was expressed in demand notes. In May or June 1939, 
he and Harris approached the Goldbergs for an additional loan, but 
were informed by the Goldberg brothers that they wished to dissolve 
the Corporation. The Goldbergs stated that if their $12,000 loan 
were repaid, they would not be interested in the stock of the Corpora- 
tion, but would turn it over free to Harris and Gamble. An agreement 
was made which provided that the Goldbergs would accept $7,500 
cash and give Harris and Gamble time to pay off the balance of $4,500. 
Harris told the Goldbergs that he would get the money from his mother 
and father. Gamble would get money from an aunt “or this uncle.” 
It developed that the sum of $7,500 could not be raised, and Gamble 
told the Goldbergs that he would be able to raise only $5,000. On 
June 20, 1939, the parties met in the office of Henry Silverman, at which 
time $4,000 was available for payment. Gamble told those present 
that he got this sum asa loan from his uncle (p. 120). At the meeting 
an additional sum of $500 was paid to the Goldberg Brothers by a 
check of the Corporation. The balance of $7,500 was covered by a 
series of promissory notes signed by Harris and Gamble. Subsequent 
to June 20, $1,000 was paid on the $7,500, and later an additional pay- 
ment of $800 was made (p. 126). Later, Goldberg Brothers brought 
an action in the Supreme Court of the State of New York against 
Gamble and Harris personally, and against the Corporation, to re- 
cover the balance due them. No part of the balance was recovered, 
although a judgment was obtained. Gamble stated that, although 
the $1,500 and $2,500 advances totaled $4,000, it was merely a coinci- 
dence that that sum was the same amount obtained by him as a loan 
from Bulmer (p. 129). The witness stated that the creditors of the 
Corporation got nothing out of the firm’s assets, especially after the 
payment of $4,500 to the Goldberg Brothers (p. 182). He stated that 
the Goldbergs knew nothing with respect to the advances made by 
“Sawyer” and “Cancelmo” (p. 135). 

In proof of the allegations of its complaint, the complainant “Can- 
celmo” offered, and there was received in evidencé, the deposition 
of its secretary, Peter J. Cancelmo. On direct-examination, the de- 
ponent affirmed, substantially, the allegations set forth in the com- 
plaint and stated that the firm had not succeeded in recovering the 
$1,500 advanced by it. On cross-examination, the deponent testified 
that in his telephone conversation with Gamble the latter guaranteed 
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personally that the money would be repaid. The money thus ad- 
vanced was considered by the complainant as a loan to Harris, Gam- 
ble, and the Corporation. He looked to the Corporation for payment 
because his firm was doing business with the Corporation. Approxi- 
mately six months previous to June 16, 1939, the complainant had 
advanced the sum of $2,500 to the corporation, which, in due course, 
was repaid. During the telephone conversation with Gamble, nothing 
specific was said by the parties to the effect that the Corporation 
would guarantee the advance made by the complainant. The com- 
plainant knew that the Corporation handled shipments on a consign- 
ment basis and was not in the business of growing and shipping 
perishable agricultural commodities. The deponent’s first knowledge 
of the person to whom the money was to be transmitted was on June 
16, 1939, when Gamble telephoned the deponent and requested that 
$1,500 be wired to Bulmer, at Ocilla, Georgia. The $1,500 advanced 
was not in any way earmarked so as to distinguish it from any other 
money that might be in the possession of Bulmer. The deponent had 
not met any of the Goldbergs or Barney Simon before June 16, 1939, 
and he knew only Harris and Gamble. As far as he knew, the busi- 
ness was operated by Harris and Gamble personally, and the Gold- 
bergs may have had an interest in the firm. When the complainant 
failed to get any satisfaction from the Corporation, it was concluded 
that the respondents had conspired to defraud it. 

Irvin L. Harris, called as a witness for the complainant, “Cancelmo”, 
testified as follows: 

Prior to June 15, 1939, he thought he was secretary of the Cor- 
poration and on or about June 19, he became secretary and treasurer. 
Meyer Goldberg came to the corporation’s place of business whenever 
he wanted to, asked the bookkeepers different questions, looked at 
the sales slips, and inqured how much money was outstanding (p. 147). 
Meyer Goldberg did not look at track lists showing car arrivals be- 
cause he did not understand them. Jacob Goldberg very seldom came 
to the place of business. About the end of May 1939, Meyer Gold- 
berg began insisting on payment of the $12,000 owed by the Corpora- 
tion. Harris and Gamble promised the Goldbergs that they would 
try to obtain some money. Nothing was said at the time regarding 
the disposition of the Goldberg Bros. stock. About June 16, Gamble 
told Harris that he had obtained some money from Bulmer to repay 
the Goldbergs. The money was wired to Harris and Gamble jointly 
by Bulmer because Gamble requested it be done that way. Harris 
and Gamble went together to the bank, obtained the check wired by 
Bulmer, and took it with the intention of using it to pay $4,000 
on the stock transaction with the Goldbergs. Mr. Silverman told 
Harris and Gamble that he would hold on to the stock until the $12,000 
was paid, and then he would give them the stock. 
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Harris stated, in response to questioning by the attorney for the 
Goldberg Brothers, that his testimony regarding the Goldbergs’ activi- 
ties was substantially the same as that given by Gamble. The attor- 
ney again developed from the witness that prior to June 20, in the 
discussions leading up to the payment of the indebtedness of the 
corporation, the original figure considered for payment was $7,5C0, 
which was later reduced to $4,500, and that ultimately $4,500 was 
paid on the indebtedness at the meeting of June 20. The witness 
stated that he made it clear to the Goldbergs at the meeting that the 
money was raised by him and Gamble from their relatives or from 
the relatives of one or both of them (p. 188), and that the name of 
Bulmer was not mentioned, except that Gamble stated the money 
was obtained from him. The witness stated that prior to June 20, 
and on that date, the names of Cancelmo, Sawyer, and Gussman were 
not mentioned to the Goldbergs. The witness was asked : 

“Was any part of the $4,000 paid on that day any part of the $1,500 that 
was delivered by Mr. Cancelmo to Mr. Bulmer, or any part of the $2,500 
delivered by Mr. Sawyer to Mr. Bulmer?” 
The witness stated that he did not know (p. 189). He also stated 
that at no time between June 16 and June 20 did the Corporation 
receive the sum of $4,000 from Bulmer. 

With respect to the activities of Meyer Goldberg in the affairs of 
the Corporation, he stated that if the firm bought a carload of 
produce, Goldberg would inquire only of the cost of the same. 
Neither Harris nor Gamble advised Goldberg with regard to the 
“Cancelmo” deal, because it was not considered a corporation deal 
but that of Harris and Gamble, individually. Moreover, Meyer 
Goldberg knew nothing of the books of the Corporation (p. 194). 

It was stipulated on the record that the Goldberg’s testimony was 
substantially as follows: At Harris and Gamble’s request, in Septem- 
ber 1938, Meyer and Jacob Goldberg purchased stock in the Corpora- 
tion, each in the sum of $2,500. Between October and December 
1938, at the request of Harris and Gamble, Goldberg Brothers loaned 
the corporation $12,000. This sum was in the nature of a demand 
Joan and was evidenced by checks and notes in that aggregate sum 
endorsed by Harris and Gamble personally (p. 225). In May 1939, 
Goldberg brothers suggested a dissolution of the Corporation. To 
avoid dissolution, Harris and Gamble personally offered to repay the 
Goldberg Brothers the $12,000. The Goldberg Brothers offered to 
permit continuation of the corporation in consideration of the repay- 
ment of the loan and the personal guarantee of Harris and Gamble. 
Goldberg Brothers requested at that time the payment of $7,500 and 
offered to permit the repayment of the $4,500 balance in installments, 
with the proviso that upon payment of the $12,000 they would re- 
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linquish their stock to Harris and Gamble personally. Thereafter, 
Goldberg Brothers was informed that only $5,000 of the $7,500 could 
be raised and an appointment was made in the offices of Henry Silver- 
man to draw up an agreement. At the meeting it developed that 
only $4,000 had been raised and the Goldbergs were advised that the 
money was obtained from Gamble’s uncle. On June 20, at Silverman’s 
office, the agreement (Exhibit No. 3, page 227), was prepared and 
executed. On that occasion, $4,000 was paid to Goldberg Brothers 
in the form of a check of the Chase National Bank payable to the 
order of Irving L. Harris and Howard Gamble and endorsed by them 
on June 20 to Goldberg Brothers. At the same time, a check of the 
Harris-Gamble Corporation for $500 was also paid to Goldberg Bros. 
Simultaneously with the execution of the agreement, the stock issued 
to the Goldbergs was endorsed in blank and delivered to Silverman 
to be held in escrow pursuant to the terms of the agreement. So far 
as the Goldbergs knew, the advances claimed to have been made to 
the corporation never appeared on the books of the Corporation. 
Later $1,800 was paid to Goldberg Brothers on the $12,000 indebted- 
ness. Subsequently, a suit was instituted in the New York Supreme 
Court against Harris and Gamble, individually, and the Corporation. 
A judgment of $5,902.20 was obtained and recorded, but nothing was 
ever recovered as a result of the judgment. Jacob Goldberg did not 
participate actively in the activities of the Corporation. Meyer Gold- 
berg did participate in its activities, but had no connection with 
consignment merchandise or knowledge of advances made by the 
Corporation. 

The testimony given by Frank M. Mitchell, eastern manager of the 
Produce Reporter Company, was as follows: 

On October 1939, he was in the office of the complainant “Can- 
celmo,” in Philadelphia, at which time Mr. Peter Cancelmo men- 
tioned the fact that the sum of $1,500 was due his firm by reason 
of an advance made to William F. Bulmer, which sum was guaran- 
teed orally by Harris and Gamble. The witness was not certain 
whether the corporation name of Harris-Gamble was mentioned, or 
whether it was just plain Harris, Gamble, that was named. In an 
attempt to obtain the money for Mr. Cancelmo, he drew up a guar- 
antee for Harris and Gamble to sign, but upon advice of counsel 
they refused to sign the guarantee. 

The agreement of June 20, 1929, heretofore referred to, was re- 
ceived in evidence. The document was signed by Meyer Goldberg, 
Jacob Goldberg, and Barney Simon for the Goldberg Bros. partner- 
ship: by Harris-Gamble Corporation, by Meyer Goldberg, president ; 
by Meyer Goldberg, Barney Simon, Jacob Goldberg, Irving L. Harris, 
and Howard W. Gamble, individually; and by Howard W. Gamble, 
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“Secy”, and Irving L. Harris, “Treas.” The document recited the 
indebtedness of $12,000 owed by the Corporation to the Goldberg 
Bros. partnership and provided that, upon payment of $4,000 by 
Harris and Gamble and $500 by the Corporation, and the giving of 
promissory notes to secure the balance of the $12,000 indebtedness, 
Meyer and Jacob Goldberg would place their certificates of stock in 
the Corporation in escrow to be turned over as a gift to Harris and 
Gamble upon payment of all the aforesaid promissory notes. 

The testimony is undisputed that on or about June 16, 1939, the 
complainants, at the request of Harris and/or Gamble and/or the 
Corporation, wired to Bulmer two sums of money, $2,500 and $1,500, 
totaling $4,000. On or about June 18, Bulmer wired the sum of 
$4,000 to the Chase National Bank, New York, New York, for the credit 
of Harris and Gamble personally. On June 19, 1939, the bank issued 
its check for $4,000 payable to Irving L. Harris and Howard W. 
Gamble personally. This check, delivered to Harris and Gamble by 
the bank, was endorsed by them personally to Goldberg Brothers, 
and handed over to them in part payment of the sum of $12,000 owed 
by the Corporation to the Goldberg Brothers partnership. At the 
same time, a check of the Corporation for $500, signed by Jacob 
Goldberg as vice-president, was also paid on the $12,000 indebtedness. 

The respondents, Harris and Gamble, testified with respect to the 
use made of the funds advanced by the complainants. Their testi- 
mony was to tie effect that the money was used by Bulmer to purchase 
crating material and for fertilizer needed in connection with the 
crop of cantaloups. If any accounting or explanation relative to 
the use made of the money was given, these statements are the only 
satisfaction that the complainants obtained. Although their testi- 
mony is, in parts, contradictory, Harris and Gamble claim that the 
deal involving the $4,000 was handled by them in their individual 
capacities, and that throughout the matter, the Corporation, of which 
they were officers, was not involved. They claim that early in May 
1939, Gamble’s uncle had promised him a loan, and that the $4,000 
wired by Bulmer to them personally in New York was a loan by 
Bulmer. They denied that this $4,000 was the $4,000 wired by the 
complainants to Bulmer. 

The respondent Bulmer, in his answer, does not substantiate the 
claims made by Harris and Gamble relative to the use of the money. 
He stated that after he received the money he informed Gamble that 
the deal was “not so hot,” and would not require $4,000. Whereupon, 
he stated, Gamble advised him to wire the $4,000 to the Harris-Gamble 
Corporation. 

Meyer Goldberg and Jacob Goldberg, president and vice-president 
of the Harris-Gamble Corporation, testified that they were completely 
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unaware of the activities of Harris and Gamble in securing the $4,000 
advanced on the Georgia cantaloup deal. They claim that both Harris 
and Gamble prior to the deal had promised that they would try to 
borrow money from their relatives to pay off the $12,000 owed by the 
Corporation to the Goldberg Bros. partnership, in order to avoid a 
dissolution of the corporation. They claim that, at the meeting in 
Silverman’s office, Gamble told them that he obtained the $4,000 from 
his uncle. 

The complainants, in their pleadings and in the testimony given on 
their behalf, seek recovery from Harris, Gamble and/or the Corpora- 
tion, and also from Goldberg Bros. partnership, Meyer Goldberg, 
individually, and William F. Bulmer. Unfortunately, no letters or 
other written memoranda were exchanged evidencing the basis upon 
which the advances were made in this proceeding. There is testimony 
in the record that in a previous transaction, where money was ad- 
vanced by “Cancelmo” (p. 194), the Corporation guaranteed the 
advance, and that a record thereof was made on the Corporation’s 
books. With respect to the $4,000 advance in this proceeding, Harris 
and Gamble testified that no such entry was entered on the Corpora- 
tion’s books. They claim that this establishes the fact that Harris and 
Gamble personally handled and guaranteed the present advances, and 
that the Corporation had no connection with the matter. 

Objection was made at the hearing to giving any weight to the 
statements appearing in the answer filed by Bulmer, except in so far 
as they were admissions against him. Because he was not present 
for cross-examination, it was urged that his statements could not be 
used as the basis for establishing evidence which might be prejudicial 
to his co-respondents. It is clear that Bulmer completely absolved 
himself of all liability by his answer. He stated that he received 
$4,000 on or about June 16, and on or about June 18, following Gamble’s 
instructions, he wired the money back to New York. Although the 
respondents were served with a copy of Bulmer’s answer, their only 
attempt to refute the statements contained therein that he wired back 
the same $4,000 he received and that he had no funds with which to 
make a loan to the respondent Corporation, was the testimony of 
Gamble that the $4,000 wired to him and Harris represented a loan 
frcm Bulmer. Such a defense is a lame one in the face of the allega- 
tions of the complaints herein and Bulmer’s answer thereto. No 
attempt was made by Harris or Gamble or the Corporation to take 
Bulmer’s testimony by deposition prior to the hearing. Unless we 
are prepared to be metaphysical, it is difficult to see how we can 
ascribe credence to Bulmer’s answer which absolves him of liability, 
and yet attach no significance to the effect of such testimony upon the 
other respondents to whom he transmitted the $4,000. 





A.D. 261 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 711 


The complainants, “Sawyer” and “Cancelmo,” look to the respond- 
ents for reparation. The witness, Gussman, salesman for Sawyer & 
Company, Inc., testified that he knew Harris and Gamble were con- 
nected with the Harris-Gamble Corporation in an official capacity 
and his general testimony shows that his firm felt that it had advanced 
its funds either to Harris or Gamble and/or the Harris-Gamble Cor- 
poration. He testified further that his firm’s books showed that the 
money was charged to “Harris-Gamble.” Harris and Gamble, indi- 
vidually, claim. the advances were made to Bulmer and that they 
personally guaranteed the loans. They admitted, however, that the 
funds were wired to Bulmer at their request. The record shows that 
Sawyer & Company, Inc. has had previous dealings with the Corpora- 
tion. Bulmer, in his sworn answer, stated that he did not make any 
loans to the Corporation of a personal nature because he did not have 
the means to make a loan, and that all moneys received by him in 
connection with the transaction were returned by him to Harris and 
Gamble in New York. 

With respect to the foregoing claims, it should be kept in mind that 
no writing evidenced the transaction. Therefore, any conclusion 
which may be reached must be based upon whose word is to be taken. 
Upon consideration of all the evidence, it is concluded that the funds 
advanced by the complainants were advanced to the Harris-Gamble 
Corporation and not to Harris and Gamble, personally. The money 
so advanced was to be used in connection with prospective shipments 
of perishable agricultural commodities in interstate commerce. Ex- 
cept for two shipments made to the complainant, “Sawyer,” no produce 
was shipped to the complainants in consideration of the moneys ad- 
vanced by them. They did not receive an accounting for their funds 
nor was their money refunded to them. Accordingly, it is found that 
the Harris-Gamble Corporation, in violation of section 2 of the act, 
failed truly and correctly to account to the complainants with respect 
to the moneys advanced by the complainants. It is also concluded 
that the $4,000 wired by Bulmer to Harris and Gamble, personally, on 
or about June 18, 1939, was the same $4,000 wired to Bulmer by the 
complainants a few days previousty and that said sum of money 
became invested. with a trust for the benefit of the parties who 
advanced it. 

The complaint against the respondent, Bulmer, was withdrawn by 
the complainants subsequent to the hearing. The complaint against 
Meyer Goldberg, Jacob Goldberg, and Barney Simon, trading as Gold- 
berg Bros. partnership, should be dismissed because no cause of action 
was made out against the partnership. 

It remains now to consider the liability, if any, of Meyer Goldberg, 
-Jacob Goldberg, Irving L. Harris, and Howard W. Gamble, indi- 
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vidually, who were named respondents in the complaint of John B. 
Cancelmo, Inc. To hold them liable, it must be found that they, as 
responsible officers of the Harris-Gamble Corporation, converted to 
their own use funds belonging to the complainants, which were held 
in trust by the Harris-Gamble Corporation. If these individuals 
converted such funds, the fiction of a corporate entity should not be 
permitted to stand in the way of holding them liable in their indi- 
vidual capacities. The Goldberg Bros. partnership, according to the 
testimony, advanced the sum of $12,000 to the Harris-Gamble Corpo- 
ration between October and December 1938. Meyer and Jacob Gold- 
berg, as members of the Goldberg Bros. partnership, thus loaned 
partnership funds to a corporation in which they held responsible 
positions as president and vice-president. The testimony relates that 
the $12,000 was dissipated in the course of time and that Harris and 
Gamble requested further loans from the partnership in order to avoid 
its dissolution. During this period, Meyer and Jacob Goldberg, with 
Harris and Gamble, were responsible officers of the Harris-Gamble 
Corporation so that the $12,000 was used up while Meyer and Jacob 
Goldberg were officers of the Corporation. These two individuals 
continued as responsible officers of the Corporation until June 20, 1939, 
when the agreement, referred to above, was drawn up in Silverman’s 
office. Although they disclaimed knowledge of the arrangements 
made by Harris and Gamble in obtaining the advances from the com- 
plainants, they are, as responsible officers, charged with knowledge of 
the business activities of the Corporation and are, therefore, presumed 
to know what transpired in connection with the $4,000 advanced by 
the complainants. Based upon this proposition of law, it is found 
that, when the $4,000 was paid over to the Goldberg Bros. partnership 
by Harris and Gamble, they paid over money impressed with a trust, 
the ownership of which was in the complainants, and that, accord- 
ingly, Meyer and Jacob Goldberg, as officers of Harris-Gamble Cor- 
poration, participated, constructively, in the act of transferring such 
funds. Since Meyer and Jacob Goldberg were also two of the three 
partners comprising the partnership of Goldberg Bros., they stood to 
benefit and did benefit by the conversion of the complainants’ funds 
when the same were paid over to the partnership. 

Although the complainant, Sawyer & Company, Inc. did not name 
Harris and Gamble and Meyer and Jacob Goldberg, individually, as 
respondents, in its complaint, the fact that these parties were named 
respondents in the “‘Cancelmo” complaint, together with the fact that 
the testimony shows that its $2,500 was returned by Bulmer to Harris 
and Gamble is sufficient to cure any apparent defect arising out of 
failure by Sawyer & Company, Inc. to name these parties respondents 
in its complaint. 
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FINDINGS OF FACT 


1. The complainant Sawyer & Company, Inc. is a corporation whose 
post office address is C and Fargo Streets, Boston, Massachusetts. 

2. The complainant John B. Cancelmo, Inc. is a corporation whose 
post office address is 184 Walnut Street, Philadelphia, Pennsylvania. 

8. The respondent Harris-Gamble Corporation is a corporation 
organized under the laws of the State of New York, whose address 
was 349 Washington Street, New York, New York, and was, when the 
transaction herein took place, licensed under the Perishable Agricul- 
tural Commodities Act, 1930, as amended. 

4, The respondent Irving L. Harris is an individual whose post 
office address is 1084 East 21st Street, Brooklyn, New York. This 
respondent was not licensed under the Act. 

5. The respondent, Howard W. Gamble, is an individual whose post 
office address is 18 Van Nostrand Avenue, Little Neck, Long Island, 
New York. This respondent was not licensed under the Act. 

6. Meyer Goldberg is an individual whose post office address is 321 
Washington Street, New York, New York, and was, during all the 
times and dates mentioned herein, licensed individually under the Act. 

7. Meyer Goldberg, Jacob Goldberg, and Barney Simon were mem- 
bers of the Goldberg Bros. partnership whose address was 321 Wash- 
ington Street, New York, New York, and, as such, were licensed under 
the Act during all the times and dates mentioned herein. 

8. The respondent, William F. Bulmer, is an individual whose post 
office address is Coolidge, Georgia. This respondent was not licensed 
under the Act as an individual, but was licensed as a partner of Ishmell 
Harvey to do business as Bulmer & Harvey. 

9. Irving L. Harris and Howard W. Gamble, treasurer and secre- 
tary, respectively, of the respondent corporation, entered into agree- 
ments with two other licensees, Sawyer & Company, Inc., of Boston, 
Massachusetts, and John B. Cancelmo, Inc., of Philadelphia, Pennsyl- 
vania, the complainants herein, whereby the former procured from the 
latter advances of money for the alleged purpose of financing the 
production of a crop of melons in Georgia, upon the representation 
that the crop would be shipped in the course of interstate commerce 
to these licensees for sale on commission, with the right to deduct from 
the proceeds the amount of the advances, the amounts so advanced 
being $2,500 by Sawyer & Company, Inc., and $1,500 by John B. 
Cancelmo, Inc. 

10. These advances were requested and were made for the ultimate 
purpose of facilitating and carrying on the business of the respond- 
ent corporation. Thereafter, Harris and Gamble requested the party 
to whom the funds were transmitted, to wit, William F. Bulmer, of 
Georgia, to forward $4,000 to Harris and Gamble in the city of New 
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York. The sum of $4,000, being the total of the two amounts ad- 
vanced by Sawyer & Company, Inc., and John B. Cancelmo, Inc., 
was transmitted to the Chase National Bank of New York, New York, 
which issued its check for that amount payable to Irving L. Harris 
and Howard W. Gamble, personally. This check was endorsed by 
Harris and Gamble to Goldberg Brothers partnership, and at the 
same time the sum of $500 was paid on or about June 20, 1939, by 
check of the Harris-Gamble Corporation to Goldberg Brothers part- 
nership to whom the Corporation was indebted in the sum of $12,000; 
whereupon, Meyer Goldberg and Jacob Goldberg surrendered their 
stock in the Harris-Gamble Corporation and withdrew, as officers, 
from the Corporation. 

11. The parties making these advances of funds, that is, Sawyer & 
Company, Inc., and John B. Cancelmo, Inc., and transmitting them 
to Bulmer, of Georgia, at the direction of Harris and Gamble, under- 
stood that such advances were made to the corporation and not to 
the individuals, Harris and Gamble, personally. 

12. These advances were never repaid in whole, and the respondent 
corporation at no time shipped to Sawyer & Company, Inc., and John 
B. Cancelmo, Inc., the amount of fresh fruits and vegetables it had 
agreed to ship. Only two carloads of cantaloups were shipped to 
Sawyer & Company, Inc., and after crediting the respondent with 
the net proceeds thereof, the $500 payment on the aforesaid $2,500 
advance, and debiting the respondent with certain charges totaling 
$39.62 payable to the respondent in connection with various ship- 
ments of produce, there remains a balance of $1,644.50 due the com- 
plainant, Sawyer & Company, Inc. No shipments were made to the 
complainant, John B. Cancelmo, Inc. Failure to account with re- 
spect to these funds advanced for the purpose of causing perishable 
agricultural commodities to be shipped in interstate commerce con- 
stitutes violations of section 2 of the Act. 

13. Irving L. Harris, Howard W. Gamble, Meyer Goldberg and 
Jacob Goldberg, as officers of the Harris-Gamble Corporation, agreed 
among themselves to obtain advances of funds from Sawyer & Com- 
pany, Inc., and John B. Cancelmo, Inc., and have such money eventu- 
ally turned over to them for the purpose of reducing the indebtedness 
of the Corporation to Goldberg Bros. partnership, in which partner- 
ship Meyer and Jacob Goldberg were members. 

14. The license of the Harris-Gamble Corporation to handle fresh 
fruits and vegetables in interstate commerce expired prior to the 
time of the hearing. 

15. Informal complaints were made by the complainants, Sawyer 
& Company, Inc., and John B. Cancelmo, Inc. to the Agricultural 
Marketing Service, now the Agricultural Marketing Administration, 
on January 12, 1940, and November 1, 1939, respectively, which dates 
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were within nine months from the date that the complainants’ causes 
of action accrued, and were followed by the filing of formal complaints 
on January 26, 1940, and April 1, 1940, respectively. Copies of the 
formal complaints were duly served upon the respondents as evidenced 
by registry return receipt cards which have been attached to and made 
parts of the record. 

CONCLUSIONS 


The acts of Irving L. Harris, Howard W. Gamble, Meyer Gold- 
berg and Jacob Goldberg, done, ostensibly, to further the business 
of the Harris-Gamble Corporation by obtaining advances of funds 
for a prospective shipper in Georgia, and of having the shipper return 
a like sum of money to them individually, when considered in con- 
nection with the fact that some of the corporation funds were added 
to the amount of money so obtained and the total sum used to pay 
off an indebtedness to the Goldberg Bros. partnership, indicate that 
such acts were a part of a prearranged plan to acquire and use for 
their own purposes money fraudulently obtained from others upon 
the false representation that they would cause fruits and vegetables 
to be shipped, in interstate commerce, to the dealers making the loans. 

It is concluded that the respondents’ failure and refusal to account 
and pay to the complainants the sum of money advanced by them 
was and is in violation of section 2 of the Act. Reparation should, 
therefore, he «warded the complainants, plus interest, and the facts 
and circumstances concerning the respondents’ violation of section 2 
of the Act should be published. 


ORDER 


Ir Is Orperep that the complainant, Sawyer & Company, Inc., of 
C and Fargo Streets, Boston, Massachusetts, a corporation organized 
under the laws of the State of Massachusetts, be, and it hereby is, 
awarded reparation against the Harris-Gamble Corporation, a cor- 
poration whose Jast known address was 349 Washington Street, New 
York, New York, and Irving L. Harris, Howard W. Gamble, Meyer 
Goldberg, and Jacob Goldberg, individually, officers of said Corpora- 
tion, in the sum of $1,644.50, with interest thereon at the rate of five 
percent per annum from June 20, 1939, until paid. This award of 
reparation is directed against the Harris- Gamble Corporation and 
its officers, jointly and severally. 

Ir Is Furruer Orperep that the complainant, John B. Cancelmo, 
Inc., 184 Walnut Street, Philadelphia, Pennsylvania, a corporation 
organized under the laws of the State of Pennsylvania, be, and it 
hereby is, awarded reparation against the Harris-Gamble Corpora- 
tion, a corporation whose last known address was 349 Washington 
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Street, New York, New York, and Irving L. Harris, Howard W. 
Gamble, Meyer Goldberg, and Jacob Goldberg, individually, officers 
of the said Corporation, in the sum of $1,500 with interest thereon 
at the rate of five percent per annum from June 20, 1939, until paid. 
This award of reparation is directed against the Corporation and 
its officers, jointly and severally. 

Ir Is Furrner Orperep that the respondents shall pay said sums 
with interest thereon, to the complainants, as reparation, within 30 
days from the date of this order. 

Ir Is ForrHer Orperep that the complaint against William F. 
Bulmer and Goldberg Bros., a partnership, be dismissed. 

Tr Is Fourruer Orperep that the Agricultural Marketing Admin- 
istration shall publish the facts and circumstances concerning the 
respondents’ violation of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended, as authorized by section 8 of 
the Act. 

Ir Is Furruer Orperep that a copy hereof be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation and service hereof upon the parties, 
this order shall become effective 20 days from the date hereof. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 262) 


In re JAMES MeETcaLr, Respondent. P. A. C. A. Doc. No. 4116. Decided 
November 27, 1942. 


PROCEEDINGS 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted 
by a complaint filed by an employee of the Agricultural Marketing 
Administration on February 21, 1942. It was alleged in the com- 
plaint that respondent, James Metcalf, of Waterbury, Connecticut, 
a licensee under the act, had bought berries for shipment from Dela- 
ware to Connecticut, had paid for them by a check which was not 
paid by the bank, and had taken up this check for cash and two other 
checks which turned out to be as worthless as the first. 

A copy of the complaint was served on respondent on February 28, 
1942, with notice that, if no answer was filed, the issues would be 
decided in accordance with the shortened procedure provided in the 
rules of practice, a copy of which was sent. Respondent did not 
answer. 

After notice by the examiner that the shortened procedure would 
be used, the Agricultural Marketing Administration filed an opening 
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statement of facts. Some of the requirements of section 47.17 (f) of 
the rules of practice (7 CFR 47.17 (f); 6 F.R. 3506) were not met, 
but the statement supported the allegations of the complaint. A 
copy of the statement, mailed to respondent at Waterbury, Connecti- 
cut, was returned undelivered, but a copy addressed to him at Wood- 
bury, Connecticut, was delivered on May 11, 1942, with notice that 
he might reply within 20 days. Respondent filed nothing. 

In his report, issued on September 3, 1942, the examiner proposed 
findings supporting the allegations of the complaint and the con- 
clusion that respondent’s failure to pay was a flagrant violation of 
the act, and recommended an order that respondent’s license be re- 
voked unless he showed that he had paid the balance due on the 
berries. The report was served on respondent on October 6, 1942, 
but he has not filed any exceptions. 

On September 14, 1942, the Agricultural Marketing Administra- — 
tion excepted to the examiner’s report because the proposed conclu- 
sions and the recommended order made no provision for publication 
of the facts. On October 21, 1942, the Agricultural Marketing Ad- 
ministration asked leave to file supplemental exceptions containing 
its views on making revocation conditional upon failure to pay. In 
the supplemental exceptions, which were attached to this request, 
the Agricultural Marketing Administration states that making the 
revocation conditional might result in respondent’s escaping with 
no disciplinary action whatever after having been found guilty of 
a flagrant violation of the act, and would make the result of a 
disciplinary proceeding no more than a reparation order. The ex- 
ceptions, the request to file supplemental exceptions, and the supple- 
mental exceptions were mailed to respondent on October 30, 1942, but 


he has not replied. 


FINDINGS OF FACT 


1. The complaint herein was filed by an employee of the Agricul- 
tural Marketing Administration on February 21, 1942. 

2. Copies of the complaint and other papers filed in this proceeding 
were served on respondent but he has filed nothing. 

3. James Metcalf, the respondent, is a licensee under the act. His 
address is Woodbury, Connecticut. 

4. On June 10, 1940, respondent purchased from William B. Gordy, 
at Laurel, Delaware, for shipment to Connecticut, 134 crates of 
berries. In payment, respondent gave Gordy a check for $341.85, the 
agreed price, which the bank refused to pay. 

5. On July 23, 1940, Gordy returned the unpaid check to respond- 
ent, in settlement for which respondent gave Gordy $200 cash and 
two checks for $72.25 each. When Gordy presented one of these 
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checks for payment, payment was refused. Respondent has failed 
to pay any part of the $144.50 still due to Gordy. 


CONCLUSIONS 


Respondent was consistent in his failure to answer or reply to any 
communication in this proceeding. His failure to attack any part 
of the opening statement constitutes a waiver of any defects it 
might contain, and his failure to except to the examiner’s report 
amounts to admission of the matters therein stated. Since he has 
failed to oppose the filing of supplemental exceptions, the Agricul- 
tural Marketing Administration’s request to file them is granted, and 
they are considered duly filed. 

Respondent’s failure to pay for the berries, and purporting to pay 
. for them by giving bad checks, constituted flagrant violation of sec- 
tion 2 of the act. For this, his license should be revoked and the 
facts should be published. He should not be allowed to retain his 
license by paying what he owes as a result of his violation. 


ORDER 


Ir Is Orverep that the license of James Metcalf under the Perish- 
able Agricultural Commodities Act, 1930, is revoked. 

Ir Is Furrner Orperep that the facts and circumstances herein set 
out shall be published. 

Ir Is FurrHer Orverep that copies hereof shall be served on re- 
spondent by registered mail or in person, and that this order, except 
as to service, shall be effective 20 days after its date. 

Txomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 263) 


M. Stein & Son, Complainant, v. RicHLAND PropucE CoMPANY, Respondent. 
P. A. C. A. Doe. No. 4231. Decided November 27, 1942. 


PROCEEDINGS 


The complainant, M. Stein & Son, a partnership of Baltimore, Mary- 
land, on April 16, 1942, filed an informal complaint and later a formal 
complaint under the Perishable Agricultural Commodities Act, 1930- 
(7 U.S. C. 1940 ed. 499a e¢ seq.) alleging that the respondent, Richland 
Produce Company of Columbia, South Carolina, in violation of Sec- 
tion 2 of said act, failed to pay to complainant $241.65, the balance 
of the purchase price due and owing on a shipment of fruits and vege- 
tables sold by the complainant to the respondent in the course of 
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interstate commerce for a total price of $641.65, of which only $400 
has been paid. 

The complaint and report of investigation were served on the re- 
spondent on September 5, 1942. No answer was filed, and, under 
section 47.25 (c) of the rules of practice (7 CFR 47.25 (c) ; 6 FR 3508), 
this constituted a waiver of hearing on the facts and is deemed to 
be an admission of the allegations of the complaint. The case is 
accordingly decided under section 7(a) of the act, and disposed of on 
the basis of the facts alleged in the complaint and the report of 
investigation. 

FINDINGS OF FACT 


1. The complainant, M. Stein & Son, is a partnership composed of 
Max Stein and Jake Stein, doing business as brokers, whose post 
office address is 17 W. Camden Street, Baltimore, Maryland. 

2. The respondent is a partnership composed of Charlie Frangos 
and Roy Gunter, doing business as the Richland Produce Company 
whose post office address is 1000 Block, Assembly Street, Columbia, 
South Carolina. 

3. The respondent partnership is now and was at all times men- 
tioned in the complaint licensed as a dealer under the Perishable 
Agricultural Commodities Act, 1930. 

4. On September 23, 1941, in the course of interstate commerce, the 
complainant in writing contracted to sell to the respondent for $641.65 
a truckload of fruits and vegetables which were perishable agricultural 
commodities under said act. 

5. The respondent accepted the fruits and vegetables as satisfactory 
under the contract of sale. 

6. Payment was due on September 24, 1941. On September 23, 1941, 
the respondent gave to the complainant a check for the total amount 
of the purchase price, $641.65. On presentment for payment this 
check was returned uncashed because of insufficient funds to the credit 
of the respondent drawer. Subsequently the respondent paid to the 
complainant $400 of the total price of $641.65, leaving a present balance 
of $241.65 still due and unpaid. The respondent admitted it owes this 
amount to the complainant. 

7. The cause of action accrued on September 24, 1941, the date on 
which (under the terms of the contract) the purchase price was due. 
Informal complaint was filed by the complainant on April 16, 1942, 
which was within the statutory nine months allowed under the Perish- 
able Agricultural Commodities Act, 1930, for the filing of claims for 
reparation. 

CONCLUSIONS 


The failure of the respondent, Richland Produce Company, to pay 
to the complainant, M. Stein & Son, the balance of $241.65 due and 
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owing on the shipment of fresh fruits and vegetables sold to said 
respondent in the course of interstate commerce is a violation of Sec- 
tion 2 of the Perishable Agricultural Commodities Act, 1930. Repa- 
ration in the sum of $241.65 should be awarded in favor of the 
complaint and against the respondent. 

The facts and circumstances as herein set forth should be published. 


ORDER 


Ir Is Orperep that within thirty days from the date of this order 
the respondent, Richland Produce Company, a partnership, consisting 
of Charlie Frangos and Roy Gunter, doing business at 1000 Block, 
Assembly Street, Columbia, South Carolina, shall pay to the com- 
plainant, M. Stein & Son, a partnership consisting of Max Stein and 
Jake Stein, doing business at 17 W. Camden Street, Baltimore, Mary- 
land, as reparation, the sum of $241.65 with interest thereon at the 
rate of five percent per annum from September 24, 1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances as herein 
set forth shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served upon 
the parties by registered mail or in person and that this order, except 
as to the date of payment of reparation.and as to service upon the 


parties, shall become effective twenty days after its date. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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